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THE  WORK  OF  PUBLIC  SERVICE 
COMMISSIONS 

I.    GENERAL  HISTORICAL  SKETCH1 

I.  INCREASE  OF  UTILITIES  AND  OF  OUR  DEPENDENCE 

ON  THEM 

Accompanying  the  remarkable  growth  of  cities  in  the  nine- 
teenth century,  there  has  been  a  notable  change  in  their  character. 
In  comforts  and  conveniences  the  city  of  Shakespeare's  day  was 
almost  on  a  par  with  that  of  the  days  of  Washington.  When 
Jefferson  became  president,  some  cities  had  crude  sewer  and 
water  systems,  indeed,  and  probably  a  few  of  Benjamin  Frank- 
lin's street-lamps,  but  what  a  contrast  do  these  few  conveniences 
make  with  those  possessed  by  an  American  city  when  McKinley 
began  his  second  term.  Street  railways,  gas,  electricity,  central 
heating  plants,  telephones,  and  telegraphs,  and,  besides,  better 
water  and  sewer  systems  than  men  of  1800  could  have  dreamed 
of,  are  to  be  found  in  most  modern  cities.  Upon  these  services 
the  citizens  have  become  dependent  as  never  before.  A  break- 
down of  the  electric-light  plant,  or  a  tie-up  of  the  street-car 
service,  is  instantly  felt  by  the  city,  and  results  in  general  and 
serious  inconvenience.  Together  with  the  railroads  and  some 
other  businesses,  the  industries  enumerated  above  have  become 
"clothed  with  a  public  interest",  and  are  to-day  of  vital  and  wide- 
spread concern.  Sooner  or  later  in  the  history  of  these  industries 
the  public  was  certain  to  demand  a  voice  in  the  control  of  them. 

lThis  sketch  is  limited  in  two  ways;  first,  as  it  concerns  the  regulation  of  munici- 
pal utilities,  it  covers  only  the  period  of  such  modern  public  utilities  as  gas,  electricity, 
and  street  railways;  and,  second,  the  history  of  the  rise  of  regulatory  commissions  is 
confined  to  the  movement  in  New  York  and  near-by  states,  and  does  not  cover  the 
Granger  movement  in  the  Middle  West. 


■   ' 

'    ■         . 
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2.  METHODS  OF  CONTROL 
Before  beginning"  to  review  the  history  of  the  movement  for 
the  regulation  of  public  utilities,  it  will  be  well  to  classify  the 
possible  methods  of  control. - 

I.  Control  by  economic  forces — competition 
II.  Control  by  governmental  action 

A.  Under  private  ownership 

1.  Control  by  legislature 

a.  Local  legislatures 

(1)  Through  control  of  franchises 

(2)  By  ordinances 

b.  State  legislatures 

( 1 )  Through  control  of  franchises 

(2)  By  laws  reducing  price,  etc. 

(3)  By  such  special  methods  as  the  sliding  scale 

2.  Control  by  administrative  commissions 

a.  Commissions  with  power  to  investigate  and  advise 

only 

(1)  Local  commission 

(2)  State  commission 

b.  Commissions  with  power  to  enforce  their  orders3 
(  1  )   Local  commission4 

(2)    State  commission4 

B.  By  public  ownership 

Tn  the  early  days  of  the  modern  public  service  corporations, 
the  public  did  not  insist  very  strongly  upon  controlling  them. 
The  prevalent  laissez-faire  doctrine,  and  the  need  of  rapid  de- 
velopment prevented  the  immediate  rise  of  a  desire  for  regula- 
tion. Moreover,  gas  of  low  candle-] tower  at  ten  dollars  per 
thousand  feet  had  no  great  advantage  over  candles  or  oil,  and 
competition  between  these  luminants  lasted  for  some  time.5     The 

-This  is,  nf  course,  rather  an  outline  than  a  complete  classification.      For  another 
such   see    E.    X.    Wrightington    if    the    Proceedings   of   the    National    Municipal    Lei 
I  <•,*•<),  p.    [03. 

•Often  called  "strong"  commissions,  as  contrasted  with  advisory  or  "weak"  com- 
missi' 

Ml    will    l»     noted    that    there    is   hire    a    CM)  ition    as    between    (I    and    h. 

r'Such  competition  still  exists,  <>f  course.  See  'I'.  X.  Vail,  "Public  Utilities  and 
Public   Policy,"  Atlantic  (March,   [913),  vol.   10,  i».  307. 
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users  of  gas  grew  more  numerous,  however;  gas  companies  be- 
came rich  and  powerful;  and  then  there  began  to  creep  into 
the  industry  those  abuses  which  have  become  by-words  among 
us.  As  the  other  public  service  industries  arose,  they,  too,  be- 
came tainted  with  the  same  abuses;  extortionate  rates,  discrimi- 
nation, over-capitalization,  poor  service,  and  corruption  of  public 
officers.    These  abuses  need  no  description. 

3.  FAILURE  OF  COMPETITION  TO  REGULATE  PUBLIC 

UTILITIES 

Many  thinkers  still  hold  to  the  idea  that  competition  is  an 
efficient  means  of  regulating  business ;  that  if  competition  could 
be  ensured,  business  would  need  no  governmental  supervision. 
In  the  early  days  of  public  service  companies  few  people  saw 
any  reason  to  believe  that  competition  would  fail  to  bring  about 
low  prices  and  good  service  from  such  companies.  Not  until 
competition  had  proved  itself  ineffectual  in  this  field,  and  it  had 
been  demonstrated  that  these  industries  are  "natural  monopolies", 
could  the  majority  of  men  align  themselves  either  for  public 
ownership  or  for  private  ownership  under  regulation.  For  it  is 
clear  that  monopolies  must  be  either  owned  or  controlled  by  the 
public,  whereas  in  competitive  industries  regulation  is  not  so 
clearly  needed.6 

The  history  of  the  gas  business  in  New  York  City  shows 
clearly  the  failure  of  competition  in  such  an  industry.  In  1823 
was  formed  the  New  York  Gas-Light  Company,  the  first  of  its 
kind  in  the  city.  Competition  was  the  order  of  the  day,  and  soon 
other  companies  entered  the  same  field,  even  laying  pipes  in 
streets  already  served  by  other  concerns.  Tn  1883  there  were 
eight  gas-light  companies  in  the  city,  and  in  the  street-railway 
business  conditions  were  quite  similar,  competing  lines  paralleling 
each  other  at  the  distance  of  a  single  block.  By  this  time  the 
gas  companies  had  found  that  competition  produced  such  de- 
plorable conditions  that  they  prayed  the  legislature  for  permis- 
sion to  consolidate.     Authority  was  given,  and  seven  of  the  eight 

A-  Professor  John  II.  Gray,  recently  in  charge  of  the  National  Civic  Federation's 
investigation,  has  often  said:  "Competition  and  regulation  are  inconsistent  with  each 
other." 
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formed  a  merger  in  1884.  Meanwhile  abuses  in  the  service 
had  been  growing  apace.  In  1860  the  state  assembly  had  in- 
vestigated the  gas  companies  in  the  city  and  had  found  poor 
service  coupled  with  extortionate  prices  and  reckless  financier- 
ing.7 Again  in  the  early  eighties  complaints  against  the  gas 
service  were  increasing;  in  1884  they  were  all  directed  against 
the  new  gas  merger;  and  in  1885  the  state  Senate  ap- 
pointed a  committee  of  three  to  investigate.8  In  the  hearings 
before  this  committee  it  was  clearly  proved  that  competition  had 
failed  to  give  the  city  cheap  gas.  It  was  shown  that  high  prices, 
poor  service,  and  eventual  consolidation  always  result  from  com- 
petition.9 There  are  numerous  other  instances  of  the  inefficacy 
of  competition  to  regulate  such  an  industry,  and  in  no  case 
has  competition  in  public  services  been  an  unmixed  blessing.10 

7Xew  York  Gas  Investigation  Report    (1869). 

8New  York  Gas  Investigation  Report   (1885). 

°The  following  colloquy  is  drawn  from  the  published  proceedings  of  the  investiga- 
tion of  1885.  Mr.  James  II.  Armington,  of  the  Brooklyn  Gas-Light  Company,  was 
answering  queries  put  to  him  by  members  of  the  Committee  and  others: 

Q.  What,  in  your  opinion,  is  the  effect  of  competition  between  gas  companies  in 
large  cities  like  New  York  and  Brooklyn? 

A.  So  far  as  I  have  looked  into  the  subject.  I  have  never  known  of  an  instance 
where  it  did   not  increase  the  price  of  gas. 

Q.      Explain  to  the  Committee  why. 

A.  It  seems  to  me  patent  to  everybody  why;  if  a  gas  company,  for  instance,  lays 
a  main  upon  Broadway,  or  any  other  thoroughfare  of  sufficient  dimensions  to  supply 
all  the  gas  to  that  thoroughfare,  that  capital  is  already  expended,  and,  if  anybody  else 
comes  in  and  lays  pipes  in  the  same-  place,  somebody  has  got  to  come  in  and  pay  the 
interest  on  that  additional   capital,  and   that   somebody  is  the  consumer  generally. 

Q.     And  there  is  useless  duplication  of  capital? 

A.      Yes,   sir;   in   our   case   seven   times   over. 

Q.  Do  you  think  if  a  few  enterprising  gentlemen  should  start  additional  com- 
panies, thai   the  public  would  be  compelled  to  pay   for  their  recklessness? 

A.  If  they  those  to  take  gas;  there  is  the  capital  expended  on  which  somebody 
must  pay  interest  as  long  as  the  competition  lasts;  you  can  see  if  the  proprietor  of  this 
hotel  had  just  enough  guests  to  till  it,  and  he  went  across  the  street  and  bought  an- 
other piece  of  property  and  built  a  hotel,  he  would  have  to  charge  these  guests  enough 
to  co\ .  r   the  outlay. 

' '.  I  suppose  you  mean  thai  although  there  may  be  a  sharp  competition  in  time, 
that  failing  that,  there  will  be  either  a  pooling  or  a  division  of  the  territory,  as  in  the 
city  of   1; 

\  1     .    sir. 
Q,      And   then-   is   no  alternative   left    to  the   public   except    paving? 

A.     Yes,  sir. 

I   think  consolidation  at   all   times,  of  am    corporations,   is  ruinous  to  the  public? 
/.      We   know    no    persons    who   are    so    much    to    blame   as    the    legislature    supplying 

the  charters. 

'".  tnnals  k\  the  American  Academy  (1895),  v.  <■,  pp.  533-54;  editorials  in  Engineer- 
ing   News,    vol.    57,    pp.    595,    651,    for    May    30,    and    June    13,    1907;    New    York    Cas    Tn- 

tigation   Report    (1885),  appendix  pp.    130  ;8;    E     lb    Downey,   Regulation  of 

Urban   Utilities  in  Iowa,  p.   18   (gi\es  an  instance  from   LaCrosse,  Wisconsin,   1901). 
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Men  who  had  studied  the  problem  had,  by  1880-90,  come  to 
see  clearly  that  competition  in  these  industries  is  impossible. 
The  phrase  "natural  monopoly"  begins  about  this  time  to  appear 
more  frequently  in  the  literature  on  the  subject,  and  the  idea 
it  contained  slowly  spread  through  newspapers  and  magazines 
to  the  mass  of  the  voters.  Nevertheless,  the  old  error  died  hard, 
is  not  yet  wholly  extinct,  in  fact ;  and  it  is  now  clear  that  pro- 
moters of  new  companies  and  inventors  with  patents  to  sell 
allied  themselves  with  popular  ignorance  and  conservatism  to 
keep  alive  the  old  fallacy  of  the  efficacy  of  competition.11  As 
late  as  1879  a  local  rapid  transit  commission  advised  the  mayor 
of  Xew  York  that  the  "public  interest  demands  a  healthy  com- 
petition as  an  essential  part  of  the  rapid  transit  system,"12  while 
the  state  legislature  in  1885  ignored  the  advice  of  the  Senate 
committee  to  end  competition  and  tried  to  re-establish  competi- 
tion by  fiat  of  law.13 

"When  by  the  slow  process  of  education  a  majority  of  in- 
terested people  had  at  last  perceived  the  futility  of  competition 
in  public  service  industries,  these  became  thoroughly  hated,  as 
monopolies  have  ever  been  hated,  and  there  was  then  a  fairly 
quick  alignment  of  forces.  These  monopolies  must  be  con- 
trolled ;  should  it  be  through  public  ownership  or  by  govern- 
mental regulation  ?14 

4.  SLOW  PROGRESS  OF  THE  MUNICIPAL  OWNERSHIP 

MOVEMENT 

Roughly  speaking,  from  1890  to  1907  municipal  ownership 
was  in  great  favor  as  the  true  solution  of  the  public  utilities 
problem.  The  movement  was  not  new  in  1890,  nor  is  it  dead 
or  even  dying  now ;  but  before  that  year  the  issue  was  be- 
clouded by  the  belief  in  competition,  and  since  1907  regulation 
by  expert  commissions  has  apparently  had  a  larger  following 

uSec  T.  H.  Gray,  "The  das  Supply  of  Boston,"  in  the  Quarterly  Journal  of  Eco- 
nomics, vols,  ii,  is,  13;  Xew  York  ('.as  Investigation  Report  (1885),  appendix  pp. 
151-S8. 

e  Annual   Report  of  the  First    District  Commission,  for  Year  Ending  Dec.  31, 
1907,  vol.  1.  appendix  J,  pp.  454-68. 

uIbid.,  pp.  451-5-'.  and  New  York  Gas  Investigation  Report   (1885),  p.  29. 

ME.  \\ ,  Bemis,  Municipal  Monopolies  (1899),  pp.  631-80.  His  opening  sentence 
is:  'From  what  has  gone  hefore,  it  is  evident  that  there  must  he  either  strict  regula- 
tion or  public  ownership,  with  or  without  public  operation,  of  city  monopolies." 
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than  public  ownership.  During-  this  seventeen-year  period  those 
who  urged  regulation  rather  than  ownership  were  increasing 
in  number  but  were  still  distinctly  in  a  minority.  Municipal 
ownership  seemed  to  have  a  clear  field,  and  some  explanation 
must  be  made  of  its  failure  to  gain  immediately  the  success 
which  some  men  wished  it. 

The  movement  was  opposed  by  the  more  wealthy  and  con- 
servative elements  in  each  community  as  a  matter  of  course. 
This  opposition  was  often  unscrupulous  in  the  means  used  to 
defeat  municipal  ownership ;  it  frequently  prevented  legislatures 
from  authorizing  cities  to  municipalize  local  industries,  and,  if 
defeated  in  that,  it  fought  the  issue  in  the  local  elections,  the 
local  councils,  and  the  courts.  It  circulated  considerable  liter- 
ature, much  of  it  truthful,  to  prove  the  failure  of  municipal 
ownership  where  tried,  and,  in  cases  of  direst  need,  it  could 
reduce  prices  or  improve  the  service  and  thus  partially  remove 
the  objections  to  private  ownership.  Meanwhile  those  who 
supported  municipal  ownership  were  not  the  richest  men ;  many 
could  be  discredited  with  conservative  people  by  being  called 
socialists,  visionaries,  and  doctrinaires.  Individualistic  ideas 
were  still  strong.  Moreover,  the  numerous  exposures  of  corrup- 
tion in  city  government  which  came  at  this  time  had  tremendous 
weight  as  an  argument  against  the  movement.  The  people  would 
not  burden  themselves  with  large  debts  merely  to  give  to  in- 
efficient and  apparently  broken-down  city  governments  addi- 
tional opportunities  for  mismanagement.  It  could  also  be  proved 
that  in  the  United  States,  at  least,  public  ownership  had  not 
been  uniformly  successful.  Laboring  under  these  disadvantages, 
the  movement  made  slow  progress,  while  the  need  of  some 
action  grew  increasingly  evident.  For  immediate  relief,  some 
other  solution  of  the  question  was  demanded.15 

5.  PUBLIC  REGULATION  OF  UTILITIES 

LEGISLATURES  AS  THE  REGULATING  AUTHOR]  I  [ES 
Even  while  men  continued  to  believe  in  competition  as  a  pre- 
ventative of,  or  remedy  for,  abuses  in  public  service  management , 

1  Tl  ii   in   this  discussion   are   necessarily    only   approximate.     The-  year 

nj"7  v:iw,  indeed,  the  first  of  the  real  public  service  commissions,  bul   regulation  had 
not  yet  won  even  a  temporary  victory  over  public  ownership. 
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various  modes  of  regulation  were  also  being  tried.10  Local  and 
state  legislatures,  by  means  of  carefully  drawn  franchise  grants, 
and  by  legislation  under  the  police  power,  strove  with  increasing 
honesty  and  diligence  to  control  the  affairs  of  public  service 
companies  and  to  protect  the  public  against  abuses.  But  their 
success  was  small,  especially  in  the  case  of  municipal  councils, 
and  for  this  the  courts  are  at  least  partially  responsible.  How- 
ever, legislatures  are  not  adapted  to  the  work  of  regulation 
of  public  service  corporations,  and  their  failure  is  therefore  not 
due  to  such  exceptional  causes  as  corruption  and  inefficiency, 
but  is  the  rule  which  will  continue  while  legislatures  are  legisla- 
tures. These  are  large  bodies,  made  up  of  honestly  prejudiced 
representatives,  not  impartial  experts,  meeting  only  occasionally 
and  having  much  work  to  do  in  a  short  time.  Public  service 
corporations  are  in  operation  every  day,  and,  if  they  need  regu- 
lation, they  must  be  regulated  by  a  body  of  equal  permanence, 
as  well  as  equal  watchfulness,  equal  knowledge,  and  equal  power. 
A  legislature  is  not  such  a  body.17 

RISE  OF  PUBLIC  SERVICE  COMMISSIONS 

The  New  England  and  middle  eastern  states,  first  to  become 
densely  populated,  industrial  communities,  felt  first  the  need  of 
regulating  public  service  corporations.  New  York  and  Massa- 
chusetts were  early  experimenters  in  this  field,  the  railroad  prob- 
lem first  attracting  their  attention.  In  1855  New  York  created 
a  Railroad  Commission  of  three  members  with  supervisory 
powers.  After  two  years  it  was  abolished.18  In  1869  Massa- 
chusetts created  its  successful  Railroad  Commission.19  In  the 
same  year  a  committee  of  the  New  York  Assembly,  after  an  in- 

•This  stilus  illogical  enough  if  we  accept  the  doctrine  tint  competition  and  regu- 
lation are  inconsistent  with  each  other. 

l7<  )n  the  failure  of  legislatures  to  give  proper  regulation,  see  a  brief  discussion 
in  C.  L.  King,  The  Regulation  of  Municipal  Utilities  (1912),  pp.  18-22,  190-200.  Mr. 
King  discusses  in  these  pages  also  regulation  by  law-suit  and  by  initiative  and  r< 
endum.  A  fair  reading  of  Mr.  Stiles  P.  Jones'  article  on  "The  Minneapolis  Gas  Set- 
tlement" (reprinted  in  Mr.  King's  volume,  pp.  56-72),  though  it  is  written  by  one  who 
opposes  state  public  service  commissions,  will  serve  to  show  why  local  legislatures  fail. 
The  failure  of  state  legislatures  to  regulate  utilities  effectively  is  brought  out  in  the 
New  York  Gas  Investigation  Reports  of  1869,  1885,  and  1905.  This  history  will  be 
touched  upon  later. 

e  Annual  Report  of  the  Public  Service  Commission   for  the   First    District   for 
the  Year  Ending  Dec.  31,  1907,  vol.   1,  pp.  452-4. 

-ce   Frank  Ilcndrick,   Railroad  Control  by  Commissions. 
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vestigation  of  the  gas  service  in  New  York  City,  advised  that 
"the  entire  system  of  lighting  the  city  should  he  under  the  con- 
trol of  practical  chemists,  whose  duty  it  should  he  to  determine 
the  quality  of  g'as  furnished,  and,  in  case  the  companies  do  not 
comply  with  the  law,  should  have  power  to  compel  them  to  do 
so".20  A  hill  to  this  effect  failed  to  pass,  but  it  was  clear  that 
the  single  "Inspector  of  Gas  Meters"  was  unable  to  prevent 
abuses.21 

The  rapid  transit  problem  of  New  York  City,  at  first  as 
now  not  so  much  one  of  regulation  as  of  getting  sufficient  service, 
became  pressing  as  early  as  1866,  and  was  partially  solved  by  the 
Rapid  Transit  Acts  of  1875  and  later  years,  creating  temporary 
and  later  permanent  commissions.  Meanwhile  the  agitation  for  a 
railroad  commission  was  revived,  and  in  1882  New  York  fol- 
lowed the  lead  of  Massachusetts  by  creating  an  advisory  Rail- 
road Commission  which  lasted  until  1907.22  The  regulatory 
commission  was  gaining  ground,  from  Massachusetts  to  Cali- 
fornia, in  the  nation  as  well  as  in  the  states. 

In  1885,  as  in  1869,  New  York  and  Massachusetts  acted 
simultaneously.  To  gain  its  own  ends  against  J.  Edward  Ad- 
dicks,  the  Boston  Gas  Company  induced  the  General  Court  of 
Massachusetts  to  create  the  Board  of  Gas  Commissioners,  a  fairly 
successful  advisory  commission,  still  existing  as  the  Board  of 
Gas  and  Electric  Light  Commissioners.23  In  the  same  year  a 
committee  of  the  New  York  Senate  investigated  the  gas  business 
in  New  York  City,  found  the  charges  of  extortion  and  poor 
service  substantially  true,  and  learned  that  competition  had 
failed,  and  must  fail,  to  regulate.24  The  recommendations  of 
this  committee  are  remarkable,  hut  only  the  price  reduction  was 
adopted  as  law.25     The   legislature,  contrary  to  the  advice  of 

-"\Yw  York  Gas  Investigation   Report   (1869). 

nThe  office  of  inspector  was  created  in   [859  and  was  nol  abolished  until   > 

--Tin,  commission  was  created  only  after  a  bitter  struggle  between  Assembly  and 
Senate,  1876  1882,  ami  came  oul  a  distinctly  "weak"  commission,  which  became  later  a 
"ri  1  ugi     1 1    incapable  politicians". 

L"!Scc  J.  II.  Gray,  "The  Gas  Supplj  of  Boston,"  in  the  Quarterly  Journal  of  Eco- 
nomics,  vol.   i-\  pp.    po  i< ■;  vol.   i.\  pp.   15-44,  *92'3lZ\  vol-   '■!•  IT-  sr-i-30. 

**See  note  ')  for  one  bit  of  testimony. 

■"The  recommendations  an-  as  follows  (verbatim): 


Specific  Remedies  Recommended 
1.  Tin    establishment  ol   a   board  of  lighting  commissioners   for  the  city  of   New 


York. 


PUBLIC  SERVICE  COMMISSIONS  13 

the  committee,  attempted  to  enforce  "greater  freedom  for  the 
incorporation  of  gas  companies,  with  a  view  of  securing  com- 
petition", while  Governor  Hill  vetoed  the  bill  creating  "a  com- 
mission of  three  members  to  control  the  gas  companies  of  New 
York  City"  because  the  powers  proposed  were  too  drastic  and 
the  jurisdiction  provided  not  state-wide.26  Jn  1887  he  recom- 
mended an  advisory  commission,  >tate-\vide  in  authority,  "to  be 
maintained  at  the  expense  of  the  gas  companies".  In  1889  and 
in  1891  he  recommended  a  state  commission  to  supervise  gas,  elec- 
tric light,  telephone,  and  telegraph  companies.  In  1901  Governor 
Odell  recommended  the  placing"  of  gas  and  electric  light  com- 
panies under  the  Railroad  Commission. 

It  is  evident  that  the  movement  for  expert  commissions  to 
regulate  municipal  public  services  was  almost  synchronous  with 
the  movement  for  railroad  commissions;  without  denying  the 
influence  which  the  succcess  of  railroad  commissions  had  upon 
the  movement,  it  still  seems  somewhat  far-fetched  to  say  that 
"the  state  public  utility  commission  has  been  an  evolution  from 
the  state  railroad  commission".27 


2.  Authority  to  such  hoard  to  ascertain  and  certify  the  cash  capital  actually  paid 
in  by  the  bondholders  and  stockholders,  and  a  limitation  of  dividend  to  ten  per  cent 
on  that  amount,  and  the  credit  of  further  net  earnings  to  stockholders  and  consumers. 

3.  Authority  to  such  board  to  supervise  the  conduct  of  such  companies,  and  receive 
and  investigate  complaints  made  by  consumers. 

4.  A  reduction  of  the  price  of  gas  to  $1.50  per  thousand  feet,  with  power  to  such 
board  to  further  reduce  the  price  as  the  circumstances  may  warrant. 

5.  Annual  reports  of  the  earnings,  disbursements,  gas  manufactured,  sold,  and 
such  other  facts  as  will  give  publicity  to  the  transactions  of  such  company. 

6.  Prohibition    against    further    increase   of   capital    stock,    and    limitation    upon   the 
to  issue  bonds  or  mortgages. 

7.  A  fixed  standard  of  the  purity  and  illuminating  power  of  gas,  and  a  careful 
record  of  the  same,  and  the  pressure  employed. 

8.  Prohibition  against  the  laying  of  mains  in  the  streets  by  companies  other  than 
those  now  entitled,  without  consent  of  the  board  of  lighting  commissioners  and  the 
Legislature. 

These  recommendations  have  been  embodied  in  a  bill,  which,  with  the  evidence  on 
which  these  conclusions  are  based,  accompanies  this  report. 

Edward  B.  Thomas, 
Frederick  S.  Gibbs, 
James  Daly, 

Committee. 

^See  Annual  Report  of  the  First  District  Commission  for  the  Venr  Ending  Dec. 
31.  1907,  vol.  1.  pp.  451-52.  in  appendix  J.  This  appendix  contains  a  brief  resume  of 
"The  History  of  State  Regulation  in   New   York." 

*"C.  L.  King,  The  Regulation  of  Municipal  Utilities  (1912),  p.  253.  The  creation 
of  the  Massachusetts  Board  of  Gas  and  Electric  Light  Commissioners  was  the  counsel 
of  despair  of  the  Boston  Gas  Company.     In  Xew  York  an  inefficient  Railroad  Commis- 
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From  1885  to  1907  the  feasibility  of  having  state  commis- 
sions to  regulate  municipal  and  other  public  utilities  was  dis- 
cussed, indeed,  but  no  action  was  taken. 2S  The  municipal  owner- 
ship propaganda  held  the  center  of  the  stage  right  up  to  the 
year  1907.  In  November,  1906.  Mr.  J.  \Y.  Garner  wrote:  "A 
steady  expansion  in  the  scope  of  municipal  functions  is  clearly 
evident,"29  and  it  is  true  that  some  states  were  empowering 
cities  to  municipalize  certain  public  service  industries.30  But, 
on  the  other  hand,  state  legislatures  were  intervening  directly 
in  local  public  service  affairs,  and  were  extending  the  powers 
of  state  supervisory  boards  over  not  only  such  industries  but 
over  municipalities  themselves,  and  this  was  the  more  fruitful 
movement.31  It  may  justly  be  said  that  the  creation  of  public 
service  commissions  in  New  York  and  Wisconsin  in  1907  was 
only  one  step  in  advance  upon  a  known  road.32 

In  1902  the  gas  companies  in  New  York  City  became  in- 
tractable and  almost  insulting,  and  the  people  were  aroused  to 
great  anger  against  the  combine  and  its  friend,  Tammany.  In 
1905  a  joint  legislative  committee,  headed  by  Frederick  C. 
Stevens  and  counselled  by  Charles  E.  Hughes,  investigated  affairs 
and  found  conditions  deplorable.  The  committee's  report  pointed 
out  especially  the  failure  of  competition  to  prevent  exorbitant 
rates  and  overcapitalization,33  and  it  advised  regulation  by  a 
permanent  state  commission.  The  legislature  reduced  prices 
somewhat  and  created  an  advisory  Commission  of  Gas  and  Elec- 
tricity, which  existed  July  20,  1905  to  June  30,  1907. 

i  had  to  be  destroyed  to  make  room  for  the  Public  Service  Commissions  in  1907. 
However,  in  Wisconsin  the  duties  of  public  service  regulation  were  given  (1907) 
to  the   Railroad  Commission. 

aFor  interesting  discussions  coming  about  the  year  ro,oo,  see  E.  W.  Bemis,  Munici- 
pal Monopolies  (1899),  pp.  631-80;  I..  S.  Rowe,  in  the  Annals  of  the  American  Acad- 
emy, vol.  15,  pp.  9- jo,  in  supplement  <>f  1000;  A.  R.  Foote,  Municipal  Public  Service 
Industries   (1899). 

'-"■'.  Imcrictin  Political  Science  Review  (Nov.,  1906),  vol.  1,  p. 

Notes  mi  Current  Legislation"  in  the  American  Political  Science  Review  for 

1906    fur   examples. 

■■'I  I, id. 

S2Cf.  an  editorial  in  Engineering  News  (June  13,  1907),  vol.  ?;.  p.  65a. 

MThe  capitalization  of  franchise  and  good-will  values  was  particularly  pointed  out, 
Extortion  had  been  made  the  excuse  for  more  extortion;  the  Consolidated  company 
had  "capitalized  its  grip  upon  the  public".  For  brief  accounts  of  the  events  reviewed 
in  this  paragraph,  see  K.  C.  Monroe,  Annals  of  the  American  Academy  (Jan.,  1906), 
vol.  27,  pp.  200-202;  Annual  Report  of  the  Public  Service  Commission  for  the  First 
district  fur  Year  Ending  Dec.  31,  1907,  vol.  1,  pp.  451-5.:. 
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After  some  investigation  this  commission  advised  that  the 
price  of  gas  in  New  York  City  he  reduced  to  eighty  cents;  this 
became  law,34  hut  the  Consolidated  Gas  Company  prevented  its 
enforcement  by  an  injunction.35  The  reform  wave  was  strong 
in  New  York  that  year,  and  this  blocking'  of  the  legislature's 
will  had  considerable  influence  in  putting  the  people  behind 
Charles  E.  Hughes,  whose  success  in  the  gas  and  insurance  in- 
vestigations had  made  him  a  popular  candidate  for  governor, 
and  who  now  advocated  regulation  of  public  services  by  powerful 
commissions.  The  election  put  him  in  office  and  gave  him  a 
legislature  ready  to  do  what  the  people  desired.  Within  six 
months  the  notable  Public  Service  Commissions  Law  had  been 
passsed.36 

The  bill  was  drawn  by  Mr.  Alfred  R.  Page,  of  the  Senate, 
and  Mr.  Edwin  A.  Merritt,  Jr.,  of  the  Assembly,  assisted  by 
Governor  Hughes  and  his  counsel,  Dean  Ernest  W.  Huffcutt. 
The  ultra-democrats,  the  Hearst  papers,  and  the  corporations 
found  equally  good,  though  somewhat  diverse,  reasons  for  oppos- 
ing the  bill,  the  latter  having  a  special  publicity  bureau.  But 
in  the  end  the  bill,  amended  for  the  better,  passed  almost  unan- 
imously, becoming  law  June  6,  1907. ?>1  It  went  into  effect 
July  1,  and  in  the  meantime  Governor  Hughes  appointed  the 
ten  commissioners  without  yielding"  to  any  political  demands,38 
and  without  reappointing  any  of  those  "incapable  politicians", 
the  former  railroad  commissioners,  who,  together  with  the  rapid 
transit  commissioners,  the  inspector  of  gas  meters,  and  the  gas 
and  electric  light  commissioners,  found  themselves  deprived  of 
office  by  the  act. 

II.    PROVISIONS  OE  THE  LAW 

The  Public  Service  Commissions  Law  of  New  York  was 
amended  in  1910,  1911,  and  1912,  hut  the  amendments  have  not 
been  of  great  importance  save  that  in  1910  the  Second  District 

"Laws  K)o6,  chap.   125. 

"Notes    mi    Current    Legislation"    in    the    American    Political   Science    Re 
1  Nov..   1906),  vol.   1,  p.  98. 

'  Bi  sides  the  official  message  and  the  newspaper  accounts,  editorials  in  the  Nation, 
vol.  84,  the  Outlook,  vol.  85,  and  Engineering  Xews,  vol.  57,  p.  300,  throw  interesting 
side-lights  on  the  passage  of  the  hill. 

•'Without   the   acceptance   of   New   York   City,   however. 
^See  editorial  in  the  Xation  (Jan.  30.  1908),  vol.  86,  p.  94. 
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Commission  was  given  jurisdiction  over  all  telephone  and  tele- 
graph companies  in  the  State.39  The  law  as  herein  descrihed 
is  "As  Revised  and  Amended  to  Close  of  Legislature  of  1912", 
and  issued  in  an  eighty-page  pamphlet  by  the  commissions.40 
It  is  a  document  of  about  twenty-eight  thousand  words,41  and 
is  divided  into  six  chapters. 

For  purposes  of  analysis  and  discussion,  this  outline  will  be 
followed:  (1)  The  organization  of  the  commissions;  (2)  defini- 
tion of  the  duties  of  public  utilities;  (3)  the  powers  of  the 
commissions  to  investigate  public  service  industries  and  to  force 
them  to  perform  their  duties ;  and  (4)  procedure  before  the  com- 
missions, and  court  review.42 

1.  THE  ORGANIZATION  OF  THE  COMMISSIONS 

Conditions  in  New  York  State  are  unique.  Over  half  of  its 
people  are  in  one  great  urban  district,  and  the  whole  state  has 
over  four  times  the  population  of  Minnesota  in  not  much  over 
half  its  territory.  The  needs  of  the  Greater  New  York  district 
are  distinct  from  those  of  the  rest  of  the  State.  Recognizing 
these  facts,  Governor  Hughes  and  the  legislature  of  1907  cre- 
ated two  commissions,  one  for  this  great  urban  district,  the 
other  for  the  up-state  district,  with  a  careful  division  of  authority. 
The  First  District  (New  York  City)  includes  the  counties  of 
New  York  (the  city),  Kings,  Queens  (on  Long  Island,  em- 
bracing Brooklyn),  and  Richmond  (Staten  Island).  The  re- 
mainder of  the  State,  including  the  most  of  Long  Island,  is  desig- 
nated the  Second  District,  popularly  the  Up-State  District.  The 
First  District  Commission  has  its  headquarters  in  New  York 
City,  the  Second  District  Commission  in  Albany. 

The  jurisdictions  of  the  commissions  are  not  absolutely  con- 
trolled by  the  boundary  line  fixed  between  the  two  districts. 
There  is  a  very  complex  arrangement  involving  overlapping  on 
both  sides,  but  the  whole  is  strictly  harmonious.43 

rbi    i  irsl    District   Commission   is  nol   given  any  power  of   regulating  telephone 
and  telegraph  companies,  though  technically   there  may  be  some  exclusively  in  the  first 
<li-trict  which  <ln  not  conv    undei   the  control  of  the  Second  District  Commission. 
'"This  pamphlet  is  used  by  the  author  throughout. 

imputed  by  the  author. 
*'-This  outline  has  the  sanction  of  E.  II.  Downey,  and  is  practically  founded  upon 
his  plan.     Sir  Regulation  of  Urban  Utilities  in  Iowa,  pp.  86-7. 

43Sce  chart  attached  as  appendix  I.  pag<    ii.  which  is  an  attempt  to  portray  in  con- 


PUBLIC  SERVICE  COMMISSIONS  17 

Each  commission  is  made  up  of  five  members,  appointed 
for  five  years,  at  salaries  of  $15,000  per  year  each.  The  term 
of  one  member  of  each  commission  expires  each  first  day  of 
February.  The  governor  appoints  the  commissioners  "by  and 
with  the  advice  and  consent  of  the  Senate"  and  may  remove 
any  commissioner  "for  inefficiency,  neglect  of  duty  or  miscon- 
duct in  office"  after  a  formal  hearing.  Each  commission  ap- 
points a  counsel  at  $10,000  per  year,  and  a  secretary  at  $6,000 
per  year,  whom  the  commission  may  remove  at  will.  Each  com- 
mission has  power  to  appoint  additional  officers  and  employees 
and  to  fix  their  salaries.  The  commissioners  must  be  residents 
of  the  districts  in  which  they  serve.  No  commissioner  or  em- 
ployee of  a  commission  shall  hold  stock  or  bonds  in,  or  have 
any  official  relations  with,  or  solicit  or  receive  any  favors  from, 
any  public  service  corporation  under  the  act.  The  offices  in  New 
York  City  and  Albany  must  be  open  from  8:00  a.  m.  to  11:00 
p.  m.  "every  day  in  the  year"  with  responsible  officers  in  charge. 
All  the  expenses  of  the  Second  District  Commission  are  paid 
from  the  state  treasury ;  the  salaries  of  the  commissioners,  counsel, 
and  secretary  in  the  first  district  are  paid  from  state  funds  also.44 
For  the  remainder  of  its  needs  the  First  District  Commission 
must  make  requisition  upon  the  Board  of  Estimate  and  Appor- 
tionment of  the  city  of  New  York,  and,  if  the  requisition  is  not 
paid,  "may  apply  to  the  appellate  division  of  the  supreme  court 
in  the  first  department  ....  to  determine  what  amount  shall 
be  appropriated  (for  the  purposes  specified  in  the  requisition) 
and  the  decision  of  said  appellate  division  shall  be  final  and  con- 
clusive." 

2.  THE   DUTIES   OF   PUBLIC   UTILITIES 

The  laws  creating  public  service  commissions  in  the  various 
states  contain  also  codifications  of  the  common  law  and  other 
duties  imposed  on  those  industries  "clothed  with  a  public  in- 
terest". The  states  differ  markedly  in  the  number  of  industries 
which  are  put  under  commission  control,  but  all  say  to  the  in- 

densed  form  the  jurisdictions  of  the  two  commissions.     The  counsel  of  the   First 
trict  Commission  has  written   a  series  of  opinions  amplifying  the  law  in   the   matter  of 
conflicting  jurisdictions.      See  the  Annual   Reports. 

"The  First  District  Commission  receives,  then,  only  $91,000  from  the  state 
treasury. 
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dustries  affected  that  certain  things  they  must  do,  while  certain 
other  things  are  tabooed.  The  various  classes  of  industries  under 
the  New  York  commissions  differ  somewhat  in  both  the  negative 
and  positive  duties  laid  upon  them  by  the  law. 

Railroads,  street  railroads,  and  common  carriers  shall  pro- 
vide safe  and  adequate,  just  and  reasonable  service  and  facil- 
ities, and  shall  charge  therefor  only  just  and  reasonable  prices. 
Side-tracks  must  be  constructed  where  safe  and  reasonable, 
tariffs  must  be  published  and  kept  on  file;  discriminations  in 
prices  or  service,  or  unreasonable  preferences  to  some  persons 
over  others  are  prohibited ;  passes  are  prohibited,  except  to  em- 
ployees, but  commutation  tickets,  special  rates  to  children  under 
twelve  and  to  school  children,  and  similar  special  rates  are  not 
necessarily  illegal.45  False  billing  is  prohibited ;  a  reasonable 
number  of  cars  for  car-lot  shipments  must  be  furnished  on  de- 
mand ;  a  short  haul  must  never  cost  more  than  a  long  haul  within 
which  it  is  contained  if  in  the  same  direction;  annual  reports 
must  be  filed  with  the  commission ;  and  notice  of  accidents  shall 
be  given  promptly  in  a  prescribed  form. 

Gas  and  electric  companies,  and  municipalities  operating 
plants,  shall  furnish  safe  and  adequate,  just  and  reasonable 
service  and  facilities,  at  just  and  reasonable  charges,  and  special 
rates,  rebates,  and  all  similar  devices  of  discrimination  are  for- 
bidden.    However,  sliding  scales  may  be  established. 

Likewise  every  telegraph  corporation  and  every  telephone 
corporation  shall  provide  adequate,  just,  and  reasonable  instru- 
mentalities, facilities,  and  services  at  just  and  reasonable  charges. 
Rebates  and  other  discriminations  of  all  kinds  are  prohibited. 
All  schedules  of  rates  and  charges  must  be  printed  and  filed  with 
the  commission. 

It  will  be  seen  that  most  of  these  commands  and  prohibitions 
are  restatements  in  statute  form  of  old  common  law  principles, 
and  thai  the  terms  of  the  common  law  are  used.  The  enact- 
ment of  these  principles  in  statute  form  creates  the  assumption 
that  each  company  affected  will  at  once  make  all  its  rate'-  and 
services  just  and  reasonable.  Formerly  an  unreasonable  rate 
could  be  lowered  only  by  a  special  law  or  after  court  proceed- 


l  by  bh  amendment   passed  in    1911    to  remove  a   former 
restriction  on  the  powers  <>i  the  commissions.     Laws  1911,  chap.  546. 
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ings.    Now  it  is  a  punishable  offense  to  continue  to  collect  a  rate 
declared  unreasonable  by  the  commission. 

3.  POWERS  OF  THE  COMMISSIONS 

Having  created  the  two  commissions,  and  clearly  restated  the 
duties  of  public  utilities,  the  New  York  law  proceeds  to  vest 
the  commissions  with  adequate  means  and  power  to  enforce  com- 
pliance with  the  law.  The  great  difficulty  had  been  that  no 
authority  adapted  to  the  work  of  enforcing'  the  common  law 
duties  of  these  corporations  had  existed.  This  defect  the  Public 
Service  Commissions  Law  of  New  York  and  that  of  Wisconsin 
of  the  same  year  came  forward  to  remedy.  It  is  clear  that 
Governor  Hughes  and  the  New  York  legislature  intended  that 
the  law  should  be  enforced.  Not  only  were  the  commissions 
lavishly  provided  with  funds,  but  they  were  also  given  very 
broad  power-.411 

Each  commission,  within  its  jurisdiction,  has  power  to  ex- 
amine all  the  properties  and  to  investigate  all  the  affairs  of  rail- 
roads, street  railroads,  and  common  carriers,  to  examine  their 
books,  contracts,  and  other  documents,  to  require  that  the  annual 
reports  have  a  certain  form,  and  that  additional  reports  be  given. 
The  commission  may  also  require  that  every  accident  be  reported 
immediately  in  a  certain  form,  that  complaints  of  aggrieved  per- 
sons be  satisfied,  that  physical  connections  and  joint  rates  be 
established  where  reasonable,  that  the  transfer  privilege  be  ex- 
tended, that  repairs  and  improvements  be  made,  that  time 
schedules  be  changed,  and  that  accounts  be  kept  in  a  prescribed 
form.  Besides,  the  commissions  have  power  to,  and  must,  fix 
reasonable  maximum  rates,  and  order  reasonable  and  adequate 
service.47  No  new  road  can  be  built,  or  old  one  extended,  or  any 
franchise  whatever  exercised  without  the  permission  of  the 
proper  commission.     The  commissions  have  complete  control  of 

40The  powers  of  the  commissions  are  given  in  considerable  detail,  and  it  is  impos- 
sible in  this  paper  to  give  more  than  a  brief  outline. 

"Throughout  the  law  it  will  be  found  that  some  powers  are  permissive  and  others 
are  obligatory  upon  the  commissions.  In  a  matter  like  this  one  of  fixing  a  reasonable 
rate,  it  is  clearly  illegal  that  an  unreasonable  rate  should  stand.  Therefore,  if  the 
corporation  has  not  itself  complied  with  the  law,  it  is  clearly  imperative  that  some  one 
put  the  legal  principle  into  effect.  A  law  can  not  be  obeyed  or  disobeyed  at  will. 
On  the  other  hand,  in  the  matter  of  uniform  accounts,  special  reports,  and  similar  mat- 
ters, the  powers  of  the  commissions  are  largely  permissive. 
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the  transfer  of  franchises  and  stocks,  and  the  acquiring  or  hold- 
ing of  stocks  by  one  corporation  in  others  under  their  jurisdic- 
tion. No  stocks  or  bonds  or  other  paper  may  be  issued  by  these 
corporations  save  for  certain  specified  purposes,  and  then  only 
after  the  proper  commission  has  given  permission.  Reorganiza- 
tions of  corporations  are  completely  within  the  control  of  the 
commissions.48  Should  a  railroad  or  street  railroad  corporation, 
or  a  common  carrier,  violate  any  part  of  the  law,  or  refuse  to 
obey  an  order  issued  by  a  commission,  a  forfeiture  of  not  over 
$5,000  can  be  enforced  for  each  offense  in  any  proper  court. 
Minor  forfeitures  are  also  provided,  and  summary  proceedings 
may  be  begun  by  a  commission  in  the  state  supreme  court  when- 
ever the  commission  has  reason  to  believe  a  subject  corpora- 
tion is  violating  the  law  or  disobeying  an  order. 

Over  gas  and  electric  corporations  the  commissions  have 
similar  powers.  Rates,  service,  repairs,  new  capitalization,  re- 
ports, uniform  accounts,  reorganizations,  the  exercise  of  new 
franchises,  and  transfers  of  franchises,  are  strictly  subject  to 
control  by  the  proper  commission.49  The  inspection  of  gas  and 
electric  meters  is  made  obligatory  upon  them.  The  maximum 
forfeiture  for  violating  the  law  or  disobeying  an  order  is  $1,000 
for  each  distinct  offense.    Summary  proceedings  are  provided  for. 

The  Second  District  Commission  has  over  telephone  and  tele- 
graph corporations  the  same  ample  powers  as  both  commissions 
have  over  gas  and  electricity  companies.  The  forfeiture  is  the 
same;  provision  is  again  made  for  summary  proceedings. 

In  carrying  out  these  various  powers,  individual  commission- 
ers may  make  investigations,  subpoena  witnesses,  and  administer 
oaths. 

4.  PROCEDURE  BEFORE  THE  COMMISSIONS,  AND  COURT 

REVIEW 

The  commissions  may  make  investigations  on  their  own  ini- 
tiative, and  some  important  ones  have  been  so  made.  Many  other 
matters  come  before  the  commissions  on  complaints  of  citizens 
who  ask  relief,  and  on   requests  of  corporations  for  power  to 

t    like-  i J i i >.   will  be  understood   u>  mean,   of  course,   "save  where  the 
courts  lia\  i-  Lntei  s  i  at  A". 

••Even  municipalities  must  gel  the  permission  of  the  commission  before  beginning 
to  build  a  municipal  plant. 
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do  certain  things  requiring-  special  permit.  Many  matters  need 
no  formal  handling,  but  can  be  disposed  of  by  correspondence 
or  over  the  telephone.  Even  in  formal  cases  a  single  commis- 
sioner may  make  an  investigation,  and  his  finding  becomes  that 
of  the  commission  when  approved  by  the  commission. 

The  commissions  are  not  bound  by  any  rules  of  evidence ;  each 
has,  under  the  power  given  it  by  law,  made  certain  rules  of  pro- 
cedure. Witnesses  may  be  subpoenaed  and  paid  for  their  serv- 
ices. If  any  witness  refuses  to  come,  he  can  be  compelled  to 
show  cause  within  five  days  before  the  nearest  supreme  court 
justice,  who  may  commit  him  to  jail  if  no  good  cause  is  shown 
for  his  refusal  to  testify.  Witnesses  are  immune  from  punish- 
ment in  any  matter  to  which  they  have  themselves  testified,  but 
corporations  can  not  be  in  this  way  made  immune. 

Orders  are  served  by  delivery  in  person  or  by  mailing  to 
some  responsible  officer  of  the  firm  concerned,  and  the  companv 
must  reply  within  a  specified  time  as  to  whether  or  not  it  will 
obey  the  order.  Under  any  circumstances,  the  order  takes  effect 
on  the  day  specified.  Rehearings  may  be  granted,  but  the  orig- 
inal order  continues  in  effect  until  abrogated. 

Whenever  a  commission  brings  suit  in  a  New  York  court, 
the  action  has  precedence  over  every  other  civil  action  except 
election  causes.  The  same  right  may  be  insisted  upon  in  any 
action  in  which  the  commission  is  defendant  or  in  which  it  has 
intervened  through  its  counsel. 

The  right  of  court  review  of  any  action  of  a  commission  is 
tacitly  recognized  throughout  the  law. 

III.    THE  WORK  OF  THE  XEW  YORK  PUBLIC 
SERVICE  COMMISSIONS 

1.  THE  FIRST   DISTRICT   COMMISSION 

The  work  done  by  the  First  District  Commission  is  authori- 
tatively reported  in  two  publications,  the  Proceedings,  and  the 
Annual  Reports,  running  already  to  a  considerable  number  of 
volumes.  In  addition  the  commission  decided  in  1  * >  1 1  to  issue 
thereafter  special  volumes  reporting  the  decisions.50     There  are, 

'Annual  Report  (191 1),  vol.   1,  pp.  910. 


22  WILLIAM  AXDERSON 

too,  a  number  of  valuable  official  and  semi-official  summary 
statements  of  the  work.51 

In  1911  the  commission  had  under  its  jurisdiction  ninety- 
seven  corporations  with  a  total  capitalization  of  $1,124,342,471. 
Of  these  fifty-eight  were  street  railway  companies,  and  six  steam 
railroads,  having-  1,628.5  miles  of  track,  and  carrying  1,603,908,- 
253  passengers  during  the  year.52  Thirty-two  corporations  were 
engaged  in  the  gas  and  electricity  businesses,  their  gross  receipts 
being  over  fifty-seven  million  dollars  in  1910,  or  twelve  dollars 
per  capita  as  compared  to  over  sixteen  dollars  per  capita  col- 
lected by  transportation  companies.53  In  other  words,  each  fam- 
ily of  five  in  New  York  City  pays  to  public  service  corporations 
over  one  hundred  and  forty  dollars  annually,  yet  the  family  aver- 
age is  only  forty  cents  per  year  for  the  support  of  the  commission 
which  supervises  the  corporations.54 

In  the  year  1911  the  commission  had  before  it  228  formal 
cases,  in  166  of  which  decisions  were  given  that  year.  It  had 
also  to  consider  1408  informal  cases,  of  which  680  were  satis- 
factorily settled  or  covered  by  a  previous  case,  266  were  ill- 
founded,  42  were  outside  the  jurisdiction  of  the  commission,  and 
420  were  not  acted  upon,  no  defect  appearing  worthy  of  action.55 
This  shows  a  considerable  decrease  from  1908,  when  3,000  com- 
plaints concerning  rapid  transit  matters,  and  9,000  concerning 


51Such  as  J.  B.  Walker,  State  Regulation  of  Public  Service  Corporations  in  the  City 
of  New  York  (September,  191 1);  Dual  System  of  Rapid  Transit  for  New  York  City 
(September,  1912);  Milo  R.  Maltbie,  '"The  Fruits  of  Public  Regulation  in  New  York," 
in  the  Annals  of  the  American  Academy  (January,  191  1).  pp.  170-190;  R.  II.  Whitten. 
"The  Work  of  the  Public  Service  Commission  for  the  First  District.  New  York."  in  C. 
L.   King,   The  Regulation   of  Municipal   Utilities   (1912),  pp.   341-76. 

r'-.\nnual  Report  (191 1),  vol.  I,  p.  12.  These  figures  represent  an  increase  of 
eighty-eight  miles  of  track,  and  320,000,000  passengers  over  the  year  1908.  The 
commission  bail  under  its  jurisdiction  also  about  forty  corporations  which  were  dor- 
mant, inchoate,  etc.,  and  there  was  one  stage-coach  company. 

"Figures  for  191  o. 

"*The  One   hundred   and    forty   dollars   per   year   includes  only   what    each    family    pays 

on  the  average  to  local  transportation  companies  and  for  gas  and  electricity.  Tele 
phone,  telegraph,  and  other  services  are  nol  included.  The  cost  of  supervision  in  1911 
was  estimated  at  $377,000.  The  First  District  Commission  was  formerly  much  criti- 
cized as  a  "million-dollar  experiment",  but  although  the  annual  budget  is  over  a 
million,  three-fourths  of  the  time  and  three-fifths  of  the  expenditures  of  the  commis- 
sion are  absorbed  in  rapid  transit  and  subway  construction  work.  See  Walker,  State 
ulation,  etc.,  pp.  5 1  - 3 . 

AinMi.il  Report   1  nil  1  ).  vol.   1.  pp.  531-33. 
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gas  and  electricity  were  received.50  Complaints  are  turned  into 
formal  cases  only  when  of  sufficient  importance  and  supported 
by  enough  testimony  to  make  their  settlement  quite  certain  and 
worthy  of  complete  record.  The  vast  majority  of  cases  are 
<li^posed  of  without  formal  hearings  and  orders.  If  a  case  can 
be  adjusted  by  letter,  telephone,  or  personal  consultation,  it  is 
closed."'7  Of  the  formal  cases  handled  in  1911,  seventy-seven 
were  applications  of  various  kinds,  thirty  were  cases  on  com- 
plaint, and  one  hundred  and  twenty-one  were  on  "motion  of 
the  commission.58  Most  formal  hearings  are  held  before  a  single 
commissioner. 

Governor  Hughes'  first  message  had  called  attention  to  the 
terrible  condition  of  the  rapid  transit  service  in  New  York  City. 
On  taking  office  the  commission  began  at  once  an  investigation 
of  the  surface  street  railway  companies,  and  by  May,  1908  had 
traced  the  history  of  each  company  and  charted  their  intercor- 
porate relations.59  It  was  found  that  the  New  York  City  Railway 
Company  had  control  of  the  whole  system,  that  millions  had  been 
wasted  or  taken  by  certain  officers  on  various  pretenses,  that  ex- 
tortionate amounts  had  been  paid  for  leases,  that  the  whole  sys- 
tem was  honeycombed  with  the  rot  of  high  finance.  The  investi- 
gation was  just  getting  well  under  way  when  a  federal  court 
appointed  temporary  receivers  for  the  New  York  City  Railway 
Company,  and  the  commission  has  been  handicapped  in  its  control 
of  the  properties  ever  since.00  Nevertheless,  improvements  in 
service  and  rate  reductions  have  resulted  from  the  investiga- 
tions and  orders  of  the  commission.  Old  lines  have  been  ex- 
tended, new  lines  built,  longer  trains  run  in  the  subways,  side 
doors,  wheel  guards,  and  successful  fenders  installed;  "rattling" 
cars  have  been  repaired,  improved  cars  bought ;  the  crowds  in 
the  "rush  hours"  have  been  provided  for;  and  all  companies 
have  been  ordered  to  operate  enough  cars  to  give  ten  per  cent 
more  seating  capacity  than  normal  traffic  requires.  The  results 
have   not   always   included   a   decrease   of  revenue   to  the  com- 

-timated  by  the  commission.  Annual  Report   (1908),  vol.   1,  pp.   14-15-     No  doubl 
the  9,000   include  a   large  proportion   of  meter   complaints. 

r,T.\lilo   R.    Malthic  in   Annuls  of  the  American   Academy    (January,    1911),   p.    178. 
MThe  applications  mentioned  are  for  the  issue  of  stocks  and  bonds,  for  certificates 
of  convenience  and  necessity,   for  the  exercise  of  franchise  rights,   etc. 

•'Annual  Report   (1907),  vol.   1,  pp.   128-39;  Annual   Report    (1908).  vol.    1,  pp.   22-25. 
'■"Annual  Report   (1907),  vol.   1,  pp.   132-37. 
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panies,  for  the  service  has  been  so  systematized  and  traffic  so  in- 
creased that  a  number  show  increases  of  net  earnings,  the  better 
service  having  increased  the  fares  collected  per  capita  by  thirty 
per  year,  from  305.4  in  1907  to  335.6  in  1910-1 1.61  This  in- 
creased revenue  is  serving  to  put  the  bankrupt  lines  again  into  a 
state  of  solvency,  while  the  improved  service,  the  extensions  of 
the  transfer  privilege,  and  the  decrease  in  the  number  of  fatal 
accidents  would  almost  alone  seem  to  justify  the  labors  of  the 
commission.62 

"The  rapid  transit  construction  work  of  the  Commission, 
while  not  so  varied  as  the  functions  of  regulation,  consumes  about 
two-thirds  of  the  annual  appropriation,  not  including  the  cost  of 
construction  itself."03  This  phase  of  the  commission's  work  is 
of  great  importance,  but  as  it  is  not  strictly  a  part  of  the  work 
of  regulation  of  utilities,  there  can  be  no  discussion  of  it  here. 
It  must  be  noticed,  however,  that  government  efficiency  in  the 
construction  of  a  great  public  service  system  is  being  given  a 
notable  test — that  if  this  great  system  becomes  an  ultimate  suc- 
cess, the  praise  can  not  be  given  to  any  private  corporation  or 
to  the  corporate  form  of  organization,  but  must  be  given  to  a 
public  authority.64  And  further,  it  may  be  true  that  this  work 
has  put  too  large  a  burden  upon  the  commission,  and  that  it 
is  prevented  from  doing  the  best  possible  regulative  work  by 
this  over-plus  of  engineering  problems.65 

The  local  transportation  question  so  overshadows  other  prob- 
lems the  commission  has  to  solve  that  its  regulation  of  gas  and 
electric  companies,  although  a  work  of  large  proportions,  as- 
sumes a  distinctly  secondary  place.  These  companies  have  a 
capitalization  of  about  four  hundred  millions,  annual  sales  of  over 
sixty  millions,  and  in  1911  they  had  1,289,865  gas  meters  alone 
in  use,  an  increase  of  200,000  since  1907. co  In  the  first  four 
years  the   commission   made    1,378,627  meter   tests;   every  new 

'■'  Maltbii !,   p.    t  —  ( » ;    Walker,   pp.    26-27. 

"-Tn  K)o8  the  local  transit  systems  cause. 1  248  deaths  by  accidents;  in  rjjog  there 
were  161;  iii  the  first  six  months  of  1910  only  74.   Maltbie,  p.   174. 

iltbie,  p.  189. 
''•'See  tin'  eulogy   of  the  corporate    Form   of   organisation    in    Herbert    Croly,    The 
Promise  <•(  American  Life,  pp.  ,?.ss  68.     This  matter  will  again  be  referred  to. 

1 n     semi  to  li«-  overloaded  with  work.     See  lettei    to  the  Minne- 

1  Journal  (April  3,  hh.O  by  William  l>.  Al 
"Walker,  p.  41. 
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meter  is  now  tested;  no  meter  untested  for  seven  years  may  be 
used;  and  considerable  sums  of  money  have  been  repaid  by  the 
companies  where  defects  were  found  over  two  per  cent,  the 
maximum  allowed  for  gas  meters.  The  commission  claims  little 
of  the  honor  of  the  eighty-cent  gas  case,  but  it  has  brought  about 
some  reductions  of  importance  by  the  Edison  Company  and 
the  Queens  Borough  Company.  The.  commission  has  been 
markedly  conservative  in  the  reduction  of  rates,  and  it  is  claimed 
that  the  Edison  Company  still  makes  twenty  per  cent  on  its 
investment.67 

Some  of  the  most  valuable  work  of  the  commission  has  been 
in  the  control  of  capitalization.  Up  to  December  31,  1911  ap- 
plications had  been  made  for  the  right  to  issue  stocks  and  bonds 
to  the  value  of  $383,045,685,  and  of  this  only  $103,508,219  was 
authorized.68  Some  companies,  when  refused  authority  to  issue 
new  capitalization,  have  appealed  to  the  courts,  and  the  latter 
have  in  several  cases  forced  the  commission  from  the  advanced 
stand  it  has  taken,  and  have  held  that  corporations  going  through 
the  formalities  required  by  the  Stock  Corporations  Law  can  not 
be  prevented  from  issuing  whatever  amount  of  new  capitaliza- 
tion they  deem  fit.69  In  passing  on  issues  of  stocks  and  bonds, 
the  commission  opposes  the  capitalization  of  franchise  value, 
but  finds  itself  partially  prevented  by  law  from  enforcing  this 
principle.  "The  Commission  believes  the  proposition  to  be  sound 
that  capitalization  should  have  a  direct  relation  to  the  value."70 
The  principle  of  physical  valuation  has  not  been  adopted,  and  in 
1911  the  commission  reported  that  a  basis  of  valuation  had  "not 
been  finally  determined,  but  there  can  be  no  doubt  that  the  nom- 
inal capitalization,  as  represented  in  stocks  and  bonds,  has  in 
most  cases  made  its  influence  felt".71  The  careful  control  the 
commission  keeps  of  capitalization,  and  its  constant  insistence 
upon  proper  accounts  and  frequent  reports — matters  which  de- 
serve longer  treatment  than  they  can  receive  here — will  surely 
have  a  tendency  to  prevent  such  financial  operations  as  brought  on 
the  receivership  of  the  street  railway  system  in  1907. 


,;T\V.   D.   Marks,  letter  to  the  Minneapolis  Journal  (April  3,   1913)- 

•""Annual  Report  (191 1),  vol.   1,  pp.  155,  172.     Some  applications  were  still  pending. 

•°R.  II.  Whitten,  in  C.  L.  King,  pp.  368-70;  Walker,  pp.  45-48;  Maltbie,  pp.  184-87. 

T0Maltbie,  p.  185. 

71Annual  Report  (1911),  vol.    1,  pp.    153-54. 
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2.  THE  SECOND  DISTRICT  COMMISSION 

The  Up-State  Commission  does  not  publish  its  proceedings  as 
does  the  First  District  Commission.  Its  work  is  reported  in  the 
Annual  Reports,  consisting  usually  of  two  volumes  each  year, 
and  in  the  Reports  of  Decisions,  issued  from  time  to  time  as 
the  pamphlet  reports  accumulate.  There  are  also  authoritative 
brief  statements  of  its  work.72 

The  Second  District  Commission  has  a  jurisdiction  very  sim- 
ilar to  the  jurisdictions  of  other  state  commissions.  Railroads 
are  the  really  big  problem  for  this  commission,  while  the  tele- 
phone and  telegraph  companies  are  probably  next  in  importance. 
In  1911  this  commission  had  under  its  control  nine  hundred  and 
forty  corporations,  including  forty-eight  municipalities  operating 
electric  and  gas  plants.73  The  railways  in  the  district  have  17,743 
miles  of  track,  street  railways,  4,700.74  In  1907  it  was  estimated 
that  railroads  of  all  kinds  had  a  value  of  two  billion  dollars, 
gas  and  electricity  companies  five  hundred  millions,  and  to  these 
must  now  be  added  the  telephone  and  telegraph  companies,  cap- 
italized at  eight  hundred  millions.  To  defray  the  expense  of 
supervising  all  these  wealthy  public  utilities,  the  commission  had 
drawn  from  the  state  treasury  up  to  September  30,  1911,  $1,- 
222,492.01,75  or  about  seven  cents  per  year  from  each  resident 
in  the  district.76  The  commission  finds  it  necessary  to  maintain 
a  very  large  and  complex  organization  composed  now  of  six 
departments  and  a  general  office.77 


"Such  as  J.  S.  Kennedy,  "The  New  York  Public  Service  Commissions,"  Forum. 
(Nov.,  1912),  vol.  47;  George  R.  Grant,  "The  New  York  Public  Service  Commission 
fur  the  Second  District,"  in  C.  L.  King,  The  Regulation  of  Municipal  Utilities  (i9"-0, 
pp.    326-41. 

"These  corporations  are  not  all  operating;  some  are  lessors  to  others;  some  arc 
inchoate  or  dormant.  <  >f  the  whole  number,  1S4  are  Steam  railway  corporations,  1 ->4 
street  railway  corporations,  7  express  companies,  and  so  on.  There  is  duplication  in 
the  list  amounting  to  fifteen  corporations.      5th   Annual   Report    I  IOIl),  vol.    1.   pp.   7-8. 

T,J.  S.  Kennedy,  Forum  (Nov.,  iouX  vol.  47.  pp.  587-88. 

"•This  was  less  than  $300,000  per  year  Bave  in  io>o,  when  the  new  jurisdiction 
over   telephone   and   telegraph   companies    raised    the   amount    to   $342,739. 

7,;.\  rough  maximum  computation.  Of  Course,  New  York  City  pays  a  large  share 
of   this. 

"First  Annual  Report  (1907),  vol.  1,  p.  10.  The  division  of  telegraph  and  tele- 
phones was  added  in  [910.  The  others  are:  the  general  office,  division  of  light,  heat, 
and  power,  division  of  statistics  and  accounts,  and  the  three  railroad  divisions  of  tariffs, 
traffic,   and   engineering   and    inspection. 
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In  five  years  the  commission  dealt  with  10,000  matters 
brought  to  its  attention.78  In  V>\\  it  disposed  of  2,242,  in- 
cluding 258  applications,  314  formal  complaints,  1,593  corre- 
spondence complaints,  and  77  orders  to  show  cause,  etc.  There 
were  ?72  public  hearings,  occupying  285  days.79  The  commis- 
sion aims  to  settle  everything  informally  if  possible,  and  no 
communication  goes  unanswered. 

A  great  part  of  the  work  of  this  commission  lies  in  the  regu- 
lation of  railroads.  In  this  work  the  commission  has  opened 
a  new  era-  for  New  York,  but  since  the  regulation  of  railroads 
lias  been  going  on  for  years  elsewhere  and  is  well  understood, 
there  is  little  need  of  giving  it  an  exhaustive  examination  here. 
It  is  not  essentially  different  from  other  regulative  work.  As 
summarized  by  Mr.  Kennedy,  the  work  done  in  regulating  rail- 
roads has  consisted  in  improving  the  freight  service,  especially 
at  Buffalo,  where  a  branch  traffic  bureau  has  been  established; 
in  recording  all  late  passenger  trains  and  forcing  the  railroads  to 
give  more  and  better  service;  in  examining  roadbeds,  tracks,  and 
equipment,  and  ordering  improvements  where  needed ;  in  pre- 
venting forest  fires  in  the  Adirondack^  by  making  the  railroads 
use  oil-burning  locomotives  in  that  region ;  in  publishing  rates, 
especially  rate  changes ;  and  in  refusing  permission  to  make  new 
grade-crossings.  It  is  interesting  to  note  that  the  law  requires 
that  tariff  schedules  shall  be  as  nearly  like  those  required  by 
federal  law  as  possible,  and  that  the  commission  has  agreed 
with  the  commissions  of  Ohio  and  Pennsylvania  on  uniform 
boiler  requirements.  In  this  way,  some  objectionable  features  of 
-late  regulation  have  been  avoided. s" 

Grade-crossings  demand  special  attention.  A  law  of  1897 
pledged  the  State  to  pay  one-fourth  of  the  expense  of  eliminating 
urade-crossings.81  The  municipalities  were  to  pay  one-fourth, 
the  railroads  one-half.  From  1897  to  1907  no  great  advance 
had  been  made  in  carrying  out  the  intent  of  the  law.82  In  1907 
the  administration  of  this  statute  was  put  into  the  hands  of  the 

reKennedy,  Forum    (Nov..    nil-'),   vol.   47,  p.   588. 
7n5th   Annual   Report    (jqii),  vol.    i.   p.   9. 

'"The  Public  Service  Commissions  Law,  revision  of  191-2,  §^8;  4th  Annual  Report 
(1910),  vol.    1,  p.   81. 

8lLaws  of  1897,  chap.  754. 

82ist  Annual  Report  (1907),  vol.   I,  pp.   103-14. 
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commissions,  and  the  Second  District  Commission  has  since 
tested  some  new  safety  appliances,  temporarily  protected  some 
old  crossings,  removed  others,  while  at  the  same  time  it  has 
effectually  prevented  the  making  of  new  grade-crossings. 

When  the  commission  was  given  jurisdiction  over  telephone 
and  telegraph  companies  in  1910,83  it  immediately  asked  for  in- 
formation from  all  those  then  listed  on  the  tax  rolls  to  ascertain 
which  ones  properly  came  under  its  control,  for  by  law  only 
those  telephone  companies  having  property  worth  $10,000  or  more 
used  in  the  public  service  can  be  regulated  by  the  commission.84 
•  It  found  ten  telegraph  companies;  but  only  135  of  the  1,106  tele- 
phone companies  listed  seemed  to  come  within  the  phrase  of 
the  law.85  By  just  a  little  investigation  the  commission  un- 
earthed a  great  deal  of  discrimination  in  telephone  rates,80  but 
it  was  handicapped  in  the  abolition  of  these  by  a  section  of  the 
law  validating  existing  contracts.87  However,  it  proceeded  with 
its  investigations,  especially  in  New  York  City,  where  the  inter- 
borough  tolls  were  the  cause  of  much  complaint.  June  1,  1911, 
the  commission  ordered  a  reduction  of  the  inter-borough  rate 
from  ten  to  five  cents,  a  reduction  which  "affects  more  than 
thirty  million  messages  annually". ss  The  commission  continues 
to  investigate  central  offices  and  to  correct  all  complaints  possible 
concerning  service,  and  has  apparently  only  begun  its  work  in  this 
field. 

Gas  and  electric  corporations  are  kept  under  constant  surveil- 
lance and  changes  in  service  and  rates  are  frequently  ordered.89 
Two  interesting  phases  of  this  work  are  the  attitude  of  the  com- 
mission toward  competition,  and  the  regulation  of  municipally 
owned  plants.  The  law  does  not  prohibit  competition,  and  the 
commission  has  found  a  good  emergency  weapon  in  this  fact. 
To  be  sure,  competition  is  very  expensive  in  the  end  for  the  users 
of  the  service,  but  when  a  company  already  in  the  field  wholly 

MLaws  (if  1910,  chap.  673. 

"'Revision  of  1912,  §j,  paragraphs   17  and   iq. 

^See,   for  this  whole  matin,    |ih    Annual  Report    (1910),   vol.    I,   pp.   80-98. 

80For  example,  in  New  York  City,  .11,000  of  337,000  users  of  the  service  were 
undfi   old  contracts,  involving  an  annual  discrimination  of  $284,000, 

87Tliis  Bection  lias  since  been  amended,  Laws  of  1911,  chap. 

""Kcmx  um   (Nov..   1912),  vol.  .17.  p.   590. 

""Specific   ill'  of   this   ami   similar   statements   may   he    found    in   the   annual 

11-.  usually  in  vol.  1.  where  orchis  ,,1"  all  kinds  arc  classified  and  printed  as  appen- 
dices to  the  text  of  the  reports. 
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refuses  to  give  satisfactory  service,  a  new,  competing  company 

seems  to  be  the  only  solution  of  the  problem.  Tn  the  case  of  the 
Niagara  Falls  Lighting  Company,90  permission  was  asked  by  the 
applicant  to  compete  with  the  established  company  in  the  city  of 
Niagara  Falls,  but  the  application  was  denied.  In  this  case  the 
commission  reviewed  its  previous  decisions,  in  several  of  which 
competition  had  been  allowed  for  the  reason  that  the  existing-  com- 
panies had  failed  and  continued  to  fail  to  give  proper  service. 
Under  such  circumstances  the  commission  held  competition  ad- 
visable. But  in  the  case  under  consideration,  as  in  others,  the 
existing  company  was  already  giving  reasonably  good  service 
and  was  willing  to  make  needed  improvements.  Therefore  the 
commission  favored  monopoly  in  this  and  similar  cases.  It  held 
that  competition  is  always  wasteful  and  never  permanent,  and  the 
burden  was  on  the  applicant  to  prove  that  competition  in  any  par- 
ticular case  was  justifiable. 

In  the  matter  of  controlling  municipal  plants,  the  commission 
has  been  firm  in  insisting  on  better  accounts.  Municipal  plants 
were  found  to  be  especially  weak  in  this  matter,  with  the  result 
that  the  actual  cost  of  the  service  was  never  known.  In  this  work 
the  commission  really  acts  within  a  narrow  field  as  a  state  de- 
partment of  municipal  efficiency. 

The  conservative  stand  taken  bv  the  commission  in  its  control 
of  accounts  has  brought  it  some  reproach  from  at  least  one  stu- 
dent.91 It  has  insisted  upon  improved  accounts,  such  as  will  show 
depreciation  items  and  replacement  charges  properly  entered.  But 
it  has  not  been  radical  in  its  ideas  or  drastic  in  its  orders,  reflect- 
ing thus  the  conservatism  of  the  State.  Volume  2  of  the  1908 
report  is  entirely  given  over  to  uniform  systems  of  accounts  for 
the  various  utilities  regulated,  and  the  commission  has  since  pre- 
pared similar  accounts  for  telephone  and  telegraph  companies.92 

Capitalization  has  received  special  attention  from  the  commis- 
sion, particularly  new  capitalization.93    Every  application  is  care- 

MReports  of  Decisions,  vol.   -'.  pp.   t  16-26.     Decided  July   1,   1909. 

aE.  H.  Downey,  Regulation  of  Urban.  Utilities  in  Iowa,  p.  97.  Mr.  Downey 
hardly  gives  the  New  York  commissions  sufficient  credit  for  their  work.  He  has  been 
much  more  impressed  by  the  Wisconsin  Railroad  Commission  and  the  results  it  has 
obtained. 

''-Work  on  uniform  telephone  accounts  was  begun  in  191°;  4'h  Annual  Report 
(1910),  vol.   I,  p.  '97. 

"Downey,  pp.  97-98;  Kennedy,  pp.  9-10.  Old  capitalization  has  also  been  examined 
with  an  eye  to  relieving  it  of  water. 


30  WILLIAM  ANDERSON 

fully  examined  and  tested  in  the  light  of  the  provisions  of  the  law 

which  specify  the  few  purposes  for  which  stocks  and  bonds  may 
be  issued.  The  commission  feels  that  rates  can  not  be  made  and 
kept  just  and  reasonable  while  stock  is  being  watered.  Up  to  the 
end  of  1910,  three  hundred  and  eleven  permits  had  been  granted, 
authorizing  over  four  hundred  millions  in  new  capitalization, 
mostly  to  railroads.94  A  considerable  number  of  applications  had 
also  been  denied.95 

Reorganizations,  too,  are  now  controlled  by  the  commission, 
this  being  a  power  given  the  commission  in  1912. •""' 

In  concluding  this  discussion,  it  must  be  said  that  the  commis- 
sion has  been  fairly  conservative,  and  wisely  and  fortunately  so. 
It  has  never  taken  any  new  position  without  being  wholly  sure  of 
its  ground ;  but  when  it  has  taken  a  step  it  has  been  able  to  stand 
firm.  It  has  not  made  general  rate  reductions ;  it  has  not  adopted 
the  idea  of  physical  valuations  as  the  only  basis  for  rate-making ; 
it  has  not  destroyed.  The  result  is  satisfaction  with  its  work  on 
the  part  of  both  the  people  and  the  corporations. 

IV.    GENERAL  RESULTS  OF  COMMISSION 

CONTROL 

The  jurisdictions  of  the  two  Xew  York  Public  Service  Com- 
missions are  essentially  different.  One  is  trying  to  solve  the  public 
service  problems  of  what  will  soon  be  the  greatest  city  on  earth  ; 
under  its  jurisdiction  are  a  small  number  of  very  large  gas,  elec- 
tric, and  rapid  transit  companies — all  municipal  utilities.  The 
other  has  under  its  supervision  a  great  number  of  small  local  utili- 
ties, a  considerable  number  of  which  are  municipally  owned.  The 
former  has  no  control  over  telephone  and  telegraph  companies, 
and  almost  none  over  railroads  and  other  common  carriers.  The 
latter  combines  the  functions  of  local  utilities  control  with  the 
task  of  supervising  railroads  and  the  state-wide  communication 
services.  Vet  despite  marked  differences  in  jurisdiction,  the  com- 
missi, .us  have  both  had  part  in  the  production  of  certain  results 
of  very  great  importance. 

"'.ill.  Annual   Report   (ioio),  vol.   t,  pp.  98 

1   the  heading  "Capitalization"  in  the  Reports  of  Decisions,  vol.  i,  1910;  vol.  2, 
1 9 1 1 .     Most  denials  of  such  applications  arc  reported  lal  cases. 

■•Law    "i  I'.  1  _■.  chap.  289. 
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The  practical  objects  for  which  the  commissions  were  created 
have  been  in  large  part  attained.  Service  has  been  improved, 
prices  have  in  many  cases  been  reduced,  stock-watering  has  been 
prevented,  avoidable  accidents  have  been  reduced  in  number.  The 
service  corporations  no  longer  invade  the  individual's  right  to  life, 
liberty,  and  property  as  before.  Nevertheless  this  work  has  just 
begun,  and  it  can  not  yet  be  said  that  all  men  are  wholly  satisfied 
with  the  conservative  attitude  of  the  commissions. 

The  New  York  commissions  are  both  great  research  labora- 
tories, and  they  are  gathering  continually  exact  information  about 
the  history,  financial  status,  and  management  of  the  various  cor- 
porations under  control.  Expert  assistants  are  constantly  improv- 
ing methods  of  operation  and  management  for  the  utilities.  This 
information  is  published  and  distributed  to  all  who  are  interested. 
The  public  is  being  educated  and  the  corporations  are  being 
taught  greater  efficiency,  and  these  two  results  are  truly  of  great 
value,  though  they  go  almost  unnoticed. 

Competition  between  two  gas  companies  or  rapid  transit  com- 
panies in  the  same  city  always  produces  poor  service  and  high 
rates.  Such  competition  is  destructive.  Public  service  commis- 
sions are  able  to  enforce  a  new  kind  of  competition  which  is 
constructive  and  makes  for  efficiency.  By  keeping  constant  watch 
of  every  company  under  control  and  by  publishing  detailed  reports 
of  all,  together  with  comparative  tables,  the  New  York  commis- 
sions are  forcing  corporations  to  improve  service,  to  check  waste, 
and  even  to  reduce  prices.  A  new  type  of  manager  is  beginning 
to  appear :  one  who  knows  that  profits  are  assured  when  the  public 
is  well  served  and  pleased,  and  who,  therefore,  is  striving  ever  to 
improve  the  service  and  even  to  lower  prices.  Uniform  accounts, 
frequent  reports,  and  published  comparisons  are  bringing  about 
a  rivalry  for  efficiency  between  utilities  separated  by  half  the 
state,  and  this  is  a  sort  of  constructive  competition  whose  aim  is 
not  so  much  high  profits  as  efficient  service. 

Accompanying  these  results  there  has  been  the  birth  of  a  new 
attitude  of  the  public  toward  the  corporations,  and  of  the  corpora- 
tions toward  the  public.  The  intense  animosity  of  the  public  to 
utilities  corporations  has  somewhat  declined,  and  amicable  rela- 
tions are  becoming  more  and  more  a  reality.97    The  corporations 

wCf.  Maltbic,  p.   179. 
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in  New  York  as  elsewhere  have  been  learning"  to  assume  an  en- 
tirely different  attitude  toward  the  public  during  the  past  thirty 
years.  In  the  early  eighties  corporations  almost  unanimously  re- 
sented "interference"  by  the  public  in  their  "private  affairs",  and 
told  the  public  to  mind  its  own  business.  To-day  the  service  cor- 
porations realize  that  they  are  public  servants,  and  are  beginning 
to  go  out  of  their  way  to  please  the  public.98  This  is  not  by  any 
means  all  due  to  the  work  of  the  commissions,  but  it  is  notable  that 
in  working  out  the  new  policy,  corporations  find  public  service 
commissions  the  best  go-between  for  them  and  the  public."  In 
fact,  corporation  support  has  been  given  to  the  movement  to 
create  public  service  commissions  elsewhere  to  such  an  extent  that 
sinister  designs  have  been  charged,  and  the  movement  temporarily 
defeated  in  some  states.  And  this  leads  us  to  ask  the  question: 
Has  control  by  commissions  removed  public  service  corporations 
and  the  public  service  problem  from  politics? 

The  question  has  been  so  far  removed  from  politics  that  mu- 
nicipal and  state  elections  are  no  longer  fought  on  this  issue. 
This  is  an  acknowledged  gain.  But  the  argument  now  seems 
to  be  that  the  corporations  have  not  therefore  ceased  to  take  any 
interest  in  our  politics  and  government ;  they  are,  rather,  at  an 
advantage  now,  and  by  secretly  influencing  the  appointing  author- 
ity they  control  the  commissions.  Proof  is  hard  to  get,  but  cir- 
cumstantial evidence  seems  to  support  the  contention.  While 
Governor  Hughes,  who  could  not  be  influenced,  held  office,  the 
very  efficient  membership  of  the  First  District  Commission  was 
kept  intact,  and  the  Second  District  Commission  was  kept  at  a 

'""Although  local  exceptions  can  be  found,  this  general  proposition  is  demonstrable. 
Corporations  still  fight  rate  reductions,  but  never  with  the  old  arguments.  This  change 
from  the  "the-public-be-damned"  policy  of  William  K.  Vanderbilt  of  thirty  year-  ago  to 
the  "the-public-be-pleased"  policy  of  Mr.  William  G.  McAdoo  of  1909,  is  very  signifi- 
cant, and  it  has  affected  the  corporations  in  every  public  service  industry.  Cf.  L.  G. 
McPherson,    "A    Concerted    Movement     of    the     Railroads,"    North     American     Review, 

(Jan.,   1913);  C.  R,   \\ 1  in  if .   in   the   Proceedings  '■(  the   National   Municipal   League 

(1909),  pp.  1 13-14;  T.  N.  Vail,  "Public  Utilities  and  Public  Policy,"  Atlantic  (.March. 
1913),  vol.    in,  p.   307. 

"Mr,  Francis  Lynde  Stetson,  a  New  York  corporation  attorney,  who  at  first  op- 
posed the  commissions  law,  writes  as  follow-,:  "For  the  protection  of  .  .  .  over-zealous 
officers  against  themselves;  for  the  protection  of  superior  officers  and  directors  who  have 
no  desire  to  be  compromised  or  misrepresented  by  any  sinister  proceedings;  for  the 
ecurity  of  innocent  and  unsuspecting  stockholders;  for  protection  against  corporate 
wrongs  .  .  .  against  the  public,  no  remedy  is  comparable  to,  nor  is  any  more  desirable 

than,   that   of  Suitable  govci  niiicnl    supervision,   through    the   system   of  commissions   now 

steadily  developing."    Atlantic  (July,  191-'),  vol.  no,  p.  38. 
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high  standard.  Governor  Dix,  however,  made  a  number  of 
changes,  and  Governor  Sulzer  is  now  following  in  his  path.  The 
charge  is  made  that  these  two  governors  have  used  these  offices  to 
reward  their  friends  and  to  open  the  way  for  corporation  control 
of  the  commissions,  and  there  seems  to  be  some  truth  in  the 
charge.  The  moral  is  not,  however,  that  commissions  are  there- 
fore undemocratic  and  bad  in  themselves,  but  that  the  electorate 
must  devise  some  better  way  of  guaranteeing  that  the  governors 
they  choose  shall  govern  for  the  people.100 

V.    THE  PROBLEM  REVIEWED 

1.  AX  INTERPRETATION  OF  THE  MOVEMENT 

State  public  service  commissions  have  been  created  so  rapidly, 
and  the  movement  is  assuming  such  proportions,  that  the  problem 
is  being  studied  with  interest  everywhere.101  It  would  be  a  mis- 
take to  look  at  the  movement  as  a  thing  apart  from  the  rest  of 
our  economic  and  political  progress.  Rather,  it  is  only  one  evi- 
dence of  the  changing  attitude  of  our  state  governments  toward 
social  problems.  They  are  assuming  responsibility  for  social  wel- 
fare as  probably  never  before.102  Social  welfare  legislation  is 
occupying  the  attention  of  Congress,  and  of  state  and  local  legis- 
latures in  a  steadily  increasing  proportion.  State  legislatures  es- 
pecially are  dealing  with  these  questions,  and  the  state  organiza- 
tion, rejuvenated  by  these  efforts,  is  assuming  again  the  important 
place  it  once  held  in  our  political  system. 

ioopor  the  membership  of  the  two  commissions  up  to  and  through  191 1,  see  Appen- 
dix II,  at  the  end  of  the  paper. 

101The  following  states  now  have  public  service  commissions  of  some  kind,  and 
this  list,  even,  is  probably  not  up  to  date:  Arizona,  California,  Connecticut,  Georgia, 
Kansas,  Maryland,  Massachusetts,  Nevada,  New  Hampshire,  New  Jersey,  New  York, 
Ohio,  Oklahoma.  <  Iregon,  Rhode  Island,  South  Carolina,  Vermont,  Washington,  and 
Wisconsin.     (Drawn  from  secondary  sources.) 

The  National  Civic  Federation  has  been  conducting  (1912-1913)  a  very  exhaustive 
investigation  of  tin-  movement  and  of  the  various  state  laws.  Through  tin-  kindness 
of  the.  Federation,  and  especially  of  the  director  of  the  investigation,  Professor  John 
IT.  Gray  of  the  University  of  Minnesota,  the  author  was  furnished  with  the  Confi- 
dential Preliminary  1'age-proofs  of  the  various  sections  of  the  proposed  report,  and  lie 
only  regrets  that  the  report  has  not  been  published  in  time  to  let  him  make  use  of  il 
The  work  of  the  investigators  has  been  very  generally  praised. 

'"-"<  »ne  may  well  hesitate  wholly  to  condemn  this  government  by  commission,  lie 
cause  it  is  the  first  emphatic  recognition  in  American  political  and  economic  organiza 
tion  of  a  manifest  public  responsibility."'  Herbert  Croly,  The  Promise  of  American 
Lije  1 191-2),  P-  361. 


34  WILLIAM  ANDERSON 

One  result  of  this  movement  is  intimately  bound  up  with  the 
matter  in  hand.  Municipal  governments  seemed,  at  about  the  be- 
ginning of  the  present  century,  to  have  broken  down.103  The  cry 
for  social  legislation  was  increasing,  and  something  had  to  be 
done.  Then  the  state  governments  began  to  come  forward  to 
meet  the  new  demands,  and  there  was  the  reassumption  by  the 
states  of  some  municipal  functions.  The  power  of  regulating 
municipal  public  services  was  taken  over  by  the  state  organiza- 
tion, and  even  the  cities  themselves  are  being  subjected  to  a  new 
control.104  The  states,  which  through  inefficiency  or  pretended 
poverty  have  forced  the  federal  government  to  take  over  many 
state  functions,105  are  now  re-enacting  this  drama  in  the  realm 
of  local  affairs  by  taking  over  duties  which  local  units  have  failed 
to  perform.106     The  state  is  becoming  a  great  municipality.107 

In  obedience  to  the  new  impulse  and  the  new7  demands,  state 
legislatures  are  increasing  greatly  the  body  of  administrative 
law,10S  and  are  adding  new  administrative  authorities  to  enforce 
and  amplify  it.  These  bodies  take  the  form  of  commissions,109 
and  their  duties  range  from  that  of  examining  veterinarians,  or 
conserving  fish  and  game,  to  the  regulation  of  great  monopolistic 
industries,  and  the  Progressive  Party  but  recently  advocated  a 
federal  commission  to  control  the  great  national  industrial  trusts. 
There  seems  to  be  no  limit  to  this  movement,  and  one  hardly  won- 
ders at  finding  some  men  growing  fearful  at  this  "government  by 
commissions".110     To  them  this  looks  like  the  beginning  of  tyr- 

103See  above  p.   10. 

101The  question  of  a  state  police  system  is  coming  up.  Municipal  accounts  are 
being  given  supervision.  Municipally  owned  gas  plant-,  etc.,  are  being  regulated  by 
state  commissions  along  with  private  plants. 

'""■('i.  II.  J.  Ford,  The  Cost  of  Our  National  Government  (1910).  pp.  84-85. 

""California  seems  to  have  a  faith  of  her  own  in  this  regard  and  is  taking  a  dif- 
ferent course. 

107Tbis  1  is  being  hastened  by  the  increase  of  population,   the  extension  of 

telephones  and  electric  railways,  and  a  host  of  other  influences,  all  of  which  tend  to 
decrease  isolation  and  to  quicken  country  districts  to  a  new   life. 

10STlu  author  follows  here  T.  E.  Holland's  classification  of  law.  See  bis  Juris- 
prudence (nth  id.  mini,  pp.  3;<>-7-'- 

'"'<  in  the  increase  of  commissions  in  our  state  governments,  see  l".  II.  White, 
"The  Growth  and  Future  of  State  Boards  and  Commissions,"  Political  Science  Quar- 
terly  (1903).     Reprinted  in    1'.   S.    Reinsch,  Readings  in  American   State  Government 

(191  I  ),    pp.    222-39. 

""The    following    is    said    to    have    been    uttered    by    Chancellor    Day    of    Syracuse    I'ni 
versity   in   a   baccalaureate    "sermon"    on    June    9,    1907:      "The   distinction    between   the 
executive,   judicial,  and  legislative  order   is  disappearing  in  a    form  of  oligarchy   named 


PUBLIC  SERVICE  COMMISSIONS  35 

annv,  while  others  see  in  government  by  commissions  of  experts 
a  confession  that  democracy  has  failed.  We  may  hope  that  neither 
is  true,  but  we  may  as  well  frankly  admit  that,  despite  the  fine 
distinctions  drawn  by  the  courts,111  the  old  division  of  powers 
into  legislative,  executive,  and  judicial  is  disappearing,  that  these 
commissions  have  duties  which  are  "partly  administrative,  and 
partly  either  legislative  or  judicial".  They  do,  while  enforcing 
the  law,  interpret  and  expand  it.112  The  Interstate  Commerce 
Commission  and  the  state  railroad  and  public  service  commissions 
form  a  distinct  class  of  regulative  tribunals  which  at  different 
times  or  even  at  any  one  time  may  appear  to  the  industries  con- 
trolled as  legislature,  prosecuting  attorney,  and  court,  all  rolled 
into  one.113    Their  justification  is  that  they  are  necessary. 

2.  LOCAL  VERSUS  STATE  REGULATION 

The  changed  position  of  cities  in  the  states  which  have  public 
service  commissions  has  already  been  observed.  These  commis- 
sions form  an  important  step  in  the  administrative  as  distinct  from 
the  legislative  control  of  cities.  Publicly  owned  utilities  are  regu- 
lated by  the  state  commission  in  the  same  way  as  private  plants ; 
the  municipality  is  not  immune  from  this  control.  In  the  second 
place,  a  law  declaring  that  prices  must  be  reasonable  and  service 
adequate  practically  denies  to  a  municipality  the  right  of  contract 
with  public  service  corporations,  and  is  clearly  inconsistent  with 
any  assumed  right  on  the  part  of  a  city  to  regulate  utilities  by 
ordinance. 

Municipal  powers  are  undeniably  being  limited  by  state  public 
service  commission  laws,  and  to  some  men  this  seems  entirely 
wrong.  Other  arguments  for  local  control  are  that  regulation  by 
state  commissions  will  prevent  public  ownership  when  that  be- 
comes desirable;114  that  the  utilities  problem  is  purely  a  local  one; 

'commissions'.  The  laws  are  taken  out  of  the-  hands  of  Congress  and  the  legislature 
and  put  into  the  hands  of  commissions,  subject  to  executive  appointment  and  executive 
pleasure."     See  Engineering  News  (.Tunc  13,  1907),  vol.  57,  p.  652. 

mCf.  Tvins  and  Mason,  Control  of  Public  Utilities  (1908),  pp.  5I54,  6->3,  and  es- 
pecially 55  ff. 

u-<  >ne  need  only  refer  to  the  great  number  of  decisions  and  opinions  given  by  the 
two   Xew   York  commissions  yearly. 

mThcse  are  not  like  the  continental  European  administrative  courts,  however,  for 
these  American  commissions  are  still   subject   to  review  by  the  ordinary   courts. 

u'That  there  is  any  incompatibility  between  present  regulation  and  ultimate  owner- 
ship may  be  doubted.     In  Australia,  state  ownership  of  municipal  utilities  has  followed 
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that,  given  power,  the  municipality  could  handle  the  problem  ; 
and  that  it  should  be  given  this  authority  in  order  that  it  may 
work  out  its  own  salvation  and  educate  itself  in  the  ways  of  self- 
government.  As  we  have  seen,  regulation  of  utilities  by  city  coun- 
cils was  a  failure ;  those  who  desire  local  control  now  look  with 
some  favor  on  municipal  public  service  commissions.  Two  ques- 
tions arise,  one  as  to  the  desirability  of  local  control,  the  other 
as  to  the  feasibility  of  the  local  utilities  commission. 

As  to  the  latter  we  may  say  that  local  commissions  have  almost 
wholly  failed,  not  only  in  producing  any  really  important  results, 
but  even,  in  several  cases,  in  maintaining  a  continuous  existence. 
The  interesting  origins  and  eventful  histories  of  these  local  com- 
missions can  not  be  discussed  here.115  Friendly  accounts  of  the 
three  best  known  local  commissions  have  been  published  in  Mr. 
C.  L.  King's  volume,  The  Regulation  of  Municipal  Utilities,  and 
these  articles  alone  furnish  a  sufficient  condemnation  of  this  type 
of  commission.  Two  of  the  accounts  practically  admit  the  de- 
sirability of  state  commissions.116 

The  argument  of  success  is  clearly  with  the  state  commissions ; 
logic  argues  no  less  powerfully  for  them.  The  utilities  problem 
is  no  longer  a  local,  but  increasingly  a  state  problem.117  Effi- 
ciency, expertness,  and  economy  are  all  on  the  side  of  state  com- 
missions. Railways,  telegraphs,  telephones,  and  other  utilities, 
do  not  present  local  problems;  there  must  be  state  commissions 
for  these.  Very  few  cities  can  give  proper  financial  support  to 
a  commission.  Local  commissions  can  not  be  given  as  broad 
powers  as  state  commissions ;  some  matters,  such  as  capitalization 

state  regulation.  As  in  the  United  States,  local  street  railways  extended  into  the 
country  districts  and  became  of  importance  to  the  whole  state. 

n'Thi^  form  of  commission,  too,  found  its  genesis  in  1907,  under  peculiar  circum- 
stances, in  Missouri,  and  California  soon  followed,  just  as  Missouri  led  in  the  home- 
rule-for-cities  movement  in  1875.  to  be  followed  soon  after  by  California  (1879).  Of 
the  well  known  trio  of  reform  governors,  we  find  Folk  instrumental  in  creating  the 
local  commissions  of  Missouri,  and  Hughes  and  La  Follette  bringing  in  the  state 
commissions.     In  ('.  L.  Kit  Regulation  of  Municipal  Utilities  (1912),  chap.    11, 

12,  and  13,  will  be  found  the  testimony  of  friends  for  the  public  service  commissions 
of  Los  Angeles,  Kansas  City,  and  St.  Louis,  but  these  accounts,  written  in  1912,  are 
ilready  somewhal  oui  of  date.  Denver  and  other  cities  have  tried  or  are  trying 
similar  commissions. 

'"'Kintf.  pp.  2 [6- 18,  2 

n7l'ointed  oul  clearly  by  Mr,   L.  S.   Rowe  in    i-  supplement   to  the  Annals 

of  the  American  Academy  (1900),  vol.  15.  pp.  9-20  in  supplement.  The  question  has 
already  arisen  whether  the  problem  may  not  eventually  become  a  federal  one;  electric 
power  line--,   natural  gas  pipe  lint  ic  railways,   telephones,  and   telegraph   lines 

already  cross  state  lines  in  many  pi 
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and  reorganizations,  must  be  forever  beyond  their  control.  Com- 
parisons with  other  cities  could  hardly  be  made,  since  each  city 
commission  would  have  its  own  methods  and  standards.  Local 
commissions  can  not  keep  out  of  politics,  nor  can  they,  finally, 
educate  the  electorate  or  conduct  researches  as  a  state  com- 
mission can. 

3.  SEVERAL  OBJECTIONS   CONSIDERED 

Other  arguments  against  state  public  service  commissions  have 
been  advanced.  Those  who  oppose  socialism  object  to  such  com- 
missions as  socialistic.  The  socialist,  on  the  other  hand,  avers 
that  regulatory  commissions  have  been  created  to  delay  the  com- 
ing of  his  ideal  system,  and  he  fears  the  attempt  may  be  success- 
ful. No  doubt  there  is  some  truth  in  each  assertion.  Property 
may  to-day  be  divided  roughly  as  follows :  ( 1 )  private  property ; 
(2)  private  properly  used  in  the  public  service;  and  (3)  public 
property.  The  second  class,  as  such,  is  clearly  anomalous  and  un- 
stable. It  is  neither  wholly  private  nor  wholly  public.  Yet  public 
service  commissions  are  founded  on  the  idea  that  this  class  will 
continue  as  a  distinct  kind  of  property ;  otherwise  commissions 
are  only  a  temporary  makeshift.  It  is  vain  to  blind  ourselves  to 
modern  socialistic  tendencies.  This  second  class  of  property  is 
growing,  and  much  of  it  is  passing  on  into  the  third  class,  public 
property,  but  none  is  falling  back.  Public  service  commissions 
are,  by  their  activities,  increasing  the  value  and  keeping  down 
the  valuation  of  properties  in  this  second  class ;  and  thus  the  way 
for  ultimate  public  ownership  is  being  smoothed.  T>ut,  at  the 
same  time,  the  need  for  public  ownership  is  being  greatly  mini- 
mized.11S 

Mr.  Herbert  Croly  has  produced  an  argument  against  the  New 
York  type  of  commission  which  deserves  notice.110  The  great 
public  utilities  which  the  state  is  now  trying  to  regulate  tli rough 
commissions  came  into  being  as  private  properties,  built  up  by 
the  most  effective  of  modern  industrial  organizations,  the  highly 
centralized  private  corporation.  The  essential  condition  of  the 
creation  of  these  great  industries  was  the  freedom  given  the  cor- 
porations.    Can  we  now  substitute  officialism  for  individualism, 

1,sWlu-tlier  public  ownership  its<lf  is  socialism  is  a  question  of  some  nicety. 
Taussig.   Principles  of  Economics,  vol.   2,  pp.  45456. 

"'■'Herbert  Croly,   The  Promise  of  American  Life   (1912),  pp.  357-68. 
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divided  responsibility  for  centralized,  and  continue  to  enjoy  the 
benefits  of  the  corporate  form  of  organization?  Mr.  Croly 
argues  that  the  New  York  law,  giving  the  commissions  control 
over  rates  and  service,  carries  interference  too  far ;  that  the  cor- 
porations will  lose  their  eagerness  for  progress,  and  settle  back 
to  a  complacent  reliance  upon  the  state  officials. 

Besides  overemphasizing  the  efficiency  of  the  corporate  form 
of  organization,  Air.  Croly  seems  to  have  overlooked  certain  im- 
portant factors.  Public  service  commissioners,  when  properly 
chosen,  are  not  mere  officials,  but  experts,  and  the  corporations 
in  New  York  quickly  found  that  they  had  a  great  deal  to  learn 
from  these  experts.  Moreover,  the  corporations  are  becoming 
more  and  more  desirous  of  working  in  harmony  with  the  public; 
they  no  longer  insist  so  strongly  on  their  private  character;  and 
they  find  the  public  service  commissions  a  splendid  go-between. 
As  far  as  New  York  is  concerned,  the  commissions  have  not  in- 
terfered unnecessarily,  or  even  more  than  Mr.  Croly  himself 
thinks  well.120  Finally,  it  must  be  remembered,  Mr.  Croly  was 
planning  a  somewhat  ideal  scheme,  other  parts  of  which  have  not 
been  carried  into  effect.  Nevertheless,  his  argument  has  consid- 
erable weight,  and  the  type  of  commission  he  proposes  was  suc- 
cessful in  the  regulation  of  railroads  and  gas  and  electricity  in 
Massachusetts. 

4.  SUGGESTIONS  FOR  A  STATE  PUBLIC  SERVICE 
.  COMMISSION  LAW121 

A  commission's  success  will  vary  with  the  powers  granted  it. 
the  men  appointed,  and  the  influences  brought  to  bear  upon  it.122 
Hardly  any  legal  provision  can  be  made  for  the  last.    The  mcm- 

1MCro]y,  p.  365.  "Special  instances  may  always  exist  of  unnecessarily  high  or  ex- 
cessively discriminatory  rates;  and  provisions  should  be  made  for  the  consideration 
of  such  cases,  perhaps,  by  some  court  especially  organized  for  the  purpose.     .     .     ." 

'-'The  National  Civic   Federation's  investigators  have  prepared   with  care  a  Model 

Public  Utility  Law  which  the  author  finds  himself  prevented  from  discussing  until  the 
whole  report  is  published.  Tn  form.  it. would  seem  well  to  have  the  law  follow  the 
outline  given  in  Chapter  II  of  this  paper,  or  that  used  in  the  California  law.  See 
Downey,  pp.   86-87. 

•--The    Massachusetts   Railroad    Commission    (1869-)    and    tin-    Board   of   Gas   and 

Electric  Light  Commissioners  (1885-)  have  been  successful  because  of  their  member- 
ship, and  rather  despite,  than  because  "f,  their  limited  powers.  The  \ew  York  Rail- 
marl  Commission  (1882-1907)  would  no1  have  been  much  less  innocuous  bail  it  bad  as 
wide  powers  as  tin  presenl  Public  Service  Commissions,  fur  its  members  were  clearly 
not  fit  men. 
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bers  should  be  experts,  drawn  from  any  part  of  the  nation,  and 
should  be  appointed  and  be  removable  by  the  governor.  Some 
tesl  >>i  fitness  might  well  be  provided,  1>ut  administrative  ability 
should  also  be  required.  In  most  states  three  commissioners  are 
enough;  financial  support  should  be  liberal.1--'1 

At  the  present  time,  and  especially  in  the  West  and  Middle 
West,  no  commission  except  one  with  power  to  enforce  its  orders 
will  be  acceptable,  and  the  powers  of  enforcement  should  be  made 
real.  I  towever,  in  order  that  no  legitimate  development  of  busi- 
ness may  be  checked  at  the  whim  of  the  commission,  the  law 
should  state  clearly  and  fully  the  scope  of  the  rights  and  duties 
of  the  corporations  affected.  Legislation  by  the  commission 
should  be  confined  to  a  narrow  field.  Its  executive  functions 
would  then  assume  relatively  greater  importance,  and  its  powers 
of  execution  should,  consequently,  be  made  very  broad.  Rates, 
service,  capitalization,  intercorporate  relations,  reorganizations, 
accounts,  and  reports,  should  be,  within  the  terms  of  the  law. 
strictly  subject  to  control  by  the  commission.  Thus  new  abuses 
could  be  prevented.  For  the  removal  of  old  grievances,  education 
and  publicity  have  proved  fairly  efficacious.  Rules  of  evidence 
should  be  elastic ;  procedure  may  be  left  to  the  commission.  All 
terms  used  in  the  law  should  be  clearly  defined.124 

Finally,  while  the  act  should  be  complete  in  every  detail,  and 
the  commission  given  considerable  power,  conservatism  should  so 
temper  the  law  that  the  development  of  industry  would  progress 
unhindered.  Steadiness  and  reasonableness  have  made  the 
"weak"  Massachusetts  commissions  strong,  while  too  drastic,  de- 
structive action  is  hurting  the  prestige  of  commissions  with  wider 
powers ;  and  the  success  of  the  New  York  commissions  should  be 
attributed  not  so  much  to  the  broad  powers  they  possess  as  to 
the  deliberate  yet  firm  moderation  with  which  the}-  have  gone 
forward. 

'-'Xew  Vork  has  gone  almost  too  far  in  the  salaries  it  has  given  the  commissioners. 

'-'For  instance  the  term  "public  utility".  Although  no  serious  difficulty  has  re- 
sulted from  the  loose  way  in  which  the  term  is  used,  it  would  he  conducive  to  clear- 
-  to  have  some  special  meaning  given  it,  and  that  meaning  adhered  to.  A  "utility" 
in  theoretical  economics  is  so  far  from  being  a  plant  used  to  make  gas.  or  the  corpora- 
tion owning  that  plant,  that  it  is  astounding  to  barn  that  this  one  term  stands,  at 
various  times,  for  all  these  things  and  more.  In  New  York  only  seven  Or  eight 
industries  are  sufficiently  "public"  to  require  governmenl  regulation;  in  some  other 
states  the  number  is  much  larger.  For  a  lucid  discussion  of  lb.-  term  "public  sen 
see  Taussig,  Principles  of  Economics  (1012),  vol.  _>.  pp.  iio-u,  397-418.  See  also 
Downey,  pp.  ri-12;  King.  pp.  3-12;  Bemis,  Municipal  Monopolies,  pp.  426-30  (article 
by   Professor  Frank  Parsons). 
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APPENDIX  I 


JURISDICTIONS  OF  THE  TWO  COMMISSIONS 

Explanation:  local,  as  here  used,  means  wholly  within  the  district  under  dis- 
cussion; in  re  means  to  that  extent  which  is  necessary  in  carrying  out  other  powers 
and  duties;  everything  means  that  the  commission  in  question  controls  the  corpora- 
tion, the  plant,  the  service,  and  all  the  activities  of  the  corporation;  the  three  asterisks 
indicate  that  no  provision  has  been  made,  and  that  probably  no  such  corporations  exist. 


The   First   District   Com- 
mission Controls  : 

Railroads  i.'     Of      those      wholly      local: 

everything. 

2.  Of  those  crossing  into  the 
second  district:  a,  property  in 
first  district;  b,  corporations  in 
re;  c,  local  transportation. 


The  Second  District  Com- 
mission Controls  : 

i.  Of  those  wholly  local: 
everything. 

2.  Of  those  crossing  into  the 
first  district:  a,  property  in 
second  district;  b,  corporation 
in  re;  c,  all  transportation  not 
purely   local   to   the   first   district. 


Street  i.     Of     those      wholly     local: 

railroads  everything. 

2.  Of  those  crossing  into  the 
second  district:  a,  property  in 
first  district;  b,  corporations  in 
re;  c,  all  transportation  except 
that  purely  local  to  the  second 
district. 


i.  Of  those  wholly  local: 
everything. 

2.  Of  those  crossing  into  the 
first  district:  a,  local  property; 
b.  purely  local  transportation;  c, 
corporations   in   re. 


Other 

COMMON 
CARRIERS 


1.  Of  those  wholly  local: 
*  *  * 

2.  Of  those  crossing  into  the 
second  district:  a.  purely  local 
operations;  b,  corporations  in  re. 


i.  Of  those  wholly  local: 
everything. 

2.  Of  those  crossing  into  the 
first  district:  everything,  save 
operations  purely  local  to  the 
first  district. 


Gas  and  i.     Of     those      wholly      local: 

electricity  everything. 

2.     Of  those  crossing  into   the 
second   district:      *  *  *. 


i.     Of      those      wholly      local: 
everything. 

2.     Of  those  crossing  into  the 
first  district :      *  *  *. 


P  HON  E 
LIN  is 


i.     Of      those      wholly      local: 

#  #  # 

2.     Of  those  crossing  into  the 
ml    district :       nothing. 


I.     Of      those      wholly      local: 
everything. 

j.     Of   those  crossing  into  the 
first    district:      everything. 


Telegraph 

I.I  NES 


As    for   telephone  lines. 


As    for   tilt  i>1k me   lines. 


ial  The     First     1  listi  mmis- 

jdeisdictions  n   bas  also  the  powers  of  the 

former  Board  of  Rapid  Transit 
Railroad  Commissioners,  abol- 
ished in   1907. 
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M  i:\lBERSHIP  OF  THE  TWO  COMMISSIONS,  1907-1911 


1907 
William  K.  Willcox,  Ch'rm'n 
\\  i  1 1  i a m   McCarroll 
Edward    M.    Bassett 
Mil..  R.   Maltbie 
l.ilin   E.   Eustis 


FIRST  DISTRICT  COMMISSION 
1908-1910 
The  same  members 
continued  to  act 


191 1 
William   R.    Willcox, 
William    McCarroll 
Edward    M.     Bassed" 
Milo   R.   Maltbie 
John   E.    Eustis 
J.    Sergeant  Cram 


Ch'r 


SECOND   DISTRICT  COMMISSION 


1907 
Frank   W.    Stevens,   Ch'rm'n 
Charles   llallam   Keep 
Thomas  Mott  Osborne 
Matt  in  S.   Decker 
Tames  E.   Sague 


1910 
Frank  W.   Stevens,   Ch'rm'n 
Thomas  Motl  <  Jsborne4 

Martin  S.   Decker 
James  E.   Sague 
John    T..    Olmsted 
John  N.  Carlisle6 


190S 
Frank   W.   Stevens,   Ch'rm'n 
Charles   llallam   Keep- 
Tin. mas  M..it  ( Isborne 
Martin  S.  Decker 
James  E.  Sague 
John   B.  Olmsted- 


1909 
The  same  members 
continued  to  act 


191 1  ' 
Frank  W.    Stevens,   Ch'rm'n 
Martin   S.    Decker 
James   E.    Sague 
John   B.   Olmsted 
John  N.  Carlisle0 
Winfield  A.   Huppuch7 


'Continued  to   serve   until   his   successor,   J.    Sergeant   Cram,   was   appointed,   June   9, 
191 1.     Proceedings,   VI,  item  781. 
-Resigned    March  26,    1908. 

"Succeeded  to  place  of  Charles    II.    Keep.   April    15,    1908. 
♦Resigned    February  1,   1910. 
"Appointed   February  1,  1910. 
Term  expired   February    1,    191  t. 
'Appointed   February  20,   191 1. 
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